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CORBOY J:
The background to the appeal
The second respondent's decisions and the complaint
1

The appellant appeals from a decision made by the Information
Commissioner on 17 December 2015 to stop dealing with her complaint
on the ground that it lacked substance. The decision was made pursuant
to s 67(1) of the Freedom of Information Act 1992 (WA) (the FOI Act).

2

In June 2015, the appellant requested that medical reports held by the
second respondent be amended to delete 'all mental health psychological'
diagnoses and 'social competency' references. The request was treated as
an application under s 45 of the FOI Act.

3

The second respondent refused the appellant's request but it also
advised that the request and accompanying documents would be filed to
form part of the appellant’s medical records (letter dated 19 June 2015).
The appellant applied for an internal review of that decision. The Director
of Clinical Health Services conducted the review. She upheld the
decision not to amend the appellant's medical records. The appellant was
advised of that decision by letter dated 1 July 2015.

4

The appellant made a complaint to the Information Commissioner by
letter dated 7 July 2015. The gist of her complaint was that the medical
records maintained by the second respondent contained information that
was inaccurate or false. The appellant attached to her complaint
correspondence with the second respondent and accompanying documents
that she contended established that the information recorded in her
medical records was false or inaccurate and defamatory.

5

The Information Commissioner advised the appellant by letter dated
7 December 2015 that he had formed a preliminary view that the second
respondent's decision not to strike out entries in the appellant's medical
record concerning her psychiatric diagnoses and social competency was
justified. The appellant was invited to make further submissions on the
Information Commissioner's preliminary view.

6

The appellant provided further submissions by an email sent on
16 December 2015. The Information Commissioner replied the following
day.
He advised that he had considered the appellant's further
submissions but remained of the view that the second respondent's
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decision was justified. Accordingly, he had decided to stop dealing with
the complaint under s 67(1)(b) of the FOI Act as it lacked substance.
The appeal notice
7

The appellant's appeal notice stated her appeal as:
Appeal for Expungement under the Freedom of Information Act of
Incorrect and Unproven Diagnosis: refusal to give a reason for refusal, no
proof of claims against me provided, no access to records (3 application
areas tried) (Hospital, Commission and Minister), no access to discussion
with diagnostician? and full identity not given of such person(s).

8

The appeal notice stated that various documents were attached. The
documents were described in the notice, with the description
incorporating a commentary on the documents. It is not possible to
summarise that part of the appeal notice (which was intended to form part
of the appellant's grounds of appeal). Accordingly, a copy of the appeal
notice is annexed to these reasons.

9

As will be seen, the appellant submitted to the Information
Commissioner that her application only involved a matter of record
keeping. However, it was apparent from the documents and submissions
that she provided to the second respondent, the Information
Commissioner and the court that her ultimate aim was to prove that she
had not suffered from any mental illness for the purpose of dealing with
various entities such as Centrelink. So, for example, she wrote to the
court in the course of the appeal identifying a number of occupations that
she considered that she was fit to pursue.

The documents provided in the appeal
10

The Information Commissioner delivered various documents to the
court pursuant to O 65 r 11 of the Rules of the Supreme Court 1971 (the
IC Documents). The documents comprised documents that had been
provided by the appellant (a bundle marked '1') and correspondence
between the Information Commissioner and the appellant and others. The
documents formed the basis for the Information Commissioner’s decision.
The documents were numbered by the Information Commissioner and
will be referred to as IC Document 1, IC Document 2 and so on.

11

The appellant provided the Information Commissioner with further
documents after making her complaint. The documents were described in
a schedule prepared by the Information Commissioner and formed a
bundle that was item number 71 in the IC Documents. The documents
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were separately numbered within the bundle so that the documents will be
referred to as IC Document 71/1, IC Document 71/2 and so on.
12

As has been noted, the appellant delivered a bundle of documents
with her appeal notice. The bundle comprised letters from the second
respondent advising the appellant of the decisions that had been made on
her requests to amend her medical records and for an internal review;
correspondence between the appellant and the second respondent
regarding her requests; and documents relied on by the appellant to
contend that her medical records included information that was false. The
appellant also provided a second bundle of documents that reproduced
many of the documents that had been filed with the appeal notice but also
contained copies of some of her correspondence with the Information
Commissioner.

13

As an appeal under the FOI Act is akin to an application for judicial
review, I have considered all of the documents that were provided to the
court regardless of the form of the documents or how they came to be
provided.

14

Finally, it should be noted that the medical records held by the
second respondent were not produced to the Information Commissioner or
to this court (other than to the extent that some documents, such as
doctor's letters and referrals that had been apparently provided to the
appellant at some point, were delivered to the Information Commissioner
and/or formed part of the bundles of documents filed by the appellant in
this court). I infer from the materials provided to the court that the
appellant has not seen her medical records and so her applications are
based, in part, on what she assumes has been recorded in her medical
records. The second respondent advised the Information Commissioner
that it held six files of records concerning the appellant.

The appellant's medical 'history'
15

This part of the reasons is drawn from the documents provided to the
court by the Information Commissioner and the appellant.

16

The appellant was diagnosed in mid 1989 with tenosynovitis in both
arms. The diagnosis was made by Dr De Souza (IC Document 71/2). The
appellant accepts that this diagnosis was correctly made. That is apparent
from annotations made on a letter by Dr De Souza and from the other
documents produced to the court, including the appeal notice. As the
Information Commissioner noted in his preliminary decision, the
appellant contended that the condition had been successfully treated
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within a reasonable time after the diagnosis. As best as I have been able
to ascertain from the documents provided to the court and from her
submissions, the appellant denies that she has suffered from any other
medical condition during the time that she has had an association with the
second respondent.
17

In May 1991, the appellant was referred by Dr Poli to the Armadale
Clinic for counselling for an anxiety disorder (IC Document 71/6). This
appears to be the earliest document produced by the appellant that forms
part of the second respondent's medical records.

18

In August 1991, Dr Poli referred the appellant to an occupational
therapist with the Commonwealth Rehabilitation Service (IC
Document 71/7). The appellant has annotated her copy of the referral at
some point to indicate that she disagreed with the referral. There are
numerous references in the appellant's documents to inaccurate
information held by Commonwealth agencies (most recently, Centrelink).
I infer that Dr Poli's referral was the genesis of the appellant's complaints
about various Commonwealth agencies holding and acting upon false
information concerning her medical history.

19

Dr De Souza subsequently completed a medical certificate for the
appellant to receive sickness benefits because of incapacity caused by her
tenosynovitis (IC Document 71/8). The appellant has annotated the
document to indicate that she did not receive sickness benefits.

20

In December 1993, Dr De Souza certified the appellant as fit to 'try'
jobs that required typing to 'some extent' (IC Document 71/9 and IC
Document 71/10). The appellant's documents indicate that she was
undertaking typing and other courses in 1995 (IC Documents 71/11-13)
and that she was certified as fit to work in that year (IC Document 71/14
and IC Document 71/18). The appellant also produced records from
insurance companies and WorkCover Western Australia to indicate that,
as at 1996, she had not made any claim for workers' compensation. She
obtained a record from the Disability Services Commission in 2002 that
indicated she had not been registered with, or referred to, the Commission
'for services to persons with an intellectual disability and/or autistic
spectrum disorder' (IC Document 71/24).

21

In 2011, Dr Smith, a locum psychiatrist at the Mead Centre, provided
an opinion to the Public Trustee on the appellant's testamentary capacity.
I infer that the Mead Centre is a facility that is operated by or associated
with the second respondent.
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22

Dr Smith's opinion was based on a consultation with the appellant
and his review of the case notes maintained by the second respondent.
His opinion contained a reasonably detailed summary of the case notes, at
least so far as they recorded matters relating to the appellant’s mental
health. The opinion also included comments that were made by the
appellant to Dr Smith about her medical history. It should be noted,
however, that there were matters concerning her medical condition that
the appellant apparently accepted during her consultation with Dr Smith
but which she now disputes.

23

Dr Smith noted that the appellant's general practitioner was
concerned that the appellant had been previously diagnosed as suffering
from schizophrenia and that she had recently reduced her anti-psychotic
medication. Dr Smith considered that the diagnosis of schizophrenia was
'valid' based on his review of her case-notes. He concluded that the
appellant suffered from paranoid schizophrenia and that her illness had
been difficult to manage. He noted that the appellant accepted the
diagnosis but that she denied having experienced some of the symptoms
that were typical of the illness. He considered that the appellant's
condition was stable at the time of the consultation; that her mental illness
was in remission and that she possessed testamentary capacity. However,
Dr Smith recommended that the appellant continue to be reviewed by the
Mead Centre to ensure that her mental state did not deteriorate as a result
of the reduction in her medication dosage.

24

Dr Smith recounted in his opinion aspects of the appellant's
behaviour in 2008 and 2009 that were recorded in her case notes and
which were regarded as manifestations of her illness. He also noted that
the appellant had been treated in 2011 by a consultant psychiatrist to the
Mead Centre, Dr Hoe, who discharged her into the care of her then
general practitioner, Dr Potter, at the end of 2011. Dr Hoe considered that
the appellant was compliant with her medication regime and that there
were a number of indications that her illness was in remission. The
appellant referred to Dr Hoe and Dr Potter in a number of her submissions
to the second respondent, the Information Commissioner and this court. It
is apparent that she considers that Dr Hoe and Dr Potter misdiagnosed her
medical condition.

25

The documents provided to the court indicate that Dr Hoe discharged
the appellant to the care of Dr Elliott, a general practitioner in Kelmscott,
in March 2014. A referral letter from Dr Hoe stated that the appellant had
an established diagnosis of schizophrenia but had been 'keeping well; had
been attending TAFE and was coping well with studies in mental health.
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She was considering employment as a peer support worker and her
symptoms were 'stable with no current evidence of relapse' (IC
Document 32). Dr Hoe referred to Dr Smith's opinion and noted that he
had concluded that the appellant had testamentary capacity and that her
schizophrenia was in remission. Dr Hoe requested that Dr Elliott provide
whatever counselling might be necessary to help the appellant deal with
'stresses as they arise'.
26

In July 2014, Dr Elliott referred the appellant back to the Mead
Clinic for the purpose of discussing a reduction in the appellant's
medication. Dr Elliott described the appellant as 'currently stable,
managing well and had no signs or indications of schizophrenia' (IC
Document 33). At about the same time, the appellant completed the
requirements for a Certificate IV in Mental Health with Polytechnic West.
She was also certified as being fit for work (IC Document 35). She was
further certified fit to return to work on a full time basis by Dr Hoe on
23 October 2014 (IC Document 37).

27

It appears that the appellant was reviewed by Dr Hoe on about
3 November 2014 (IC Documents 39 and 40). The apparent purpose of
the review was to consider whether her medication should be reduced
further or ceased. Dr Hoe did not consider that the appellant's medication
should be discontinued but noted that this was a matter for Dr Elliott or
any other doctor who had appropriate clinical experience.

28

In December 2014 and February 2015 the appellant made various
statutory declarations in which she stated that she had never been
diagnosed with a permanent disability and that she was fit to work (IC
Documents 41 - 43). Further, an Employment Services Assessment
Report made by Centrelink Armadale on 27 March 2015 incorporated
remarks made by the appellant that summarised her position (IC
Document 47). The remarks noted that the appellant had submitted
reports indicating that she was fit for full time work and that she provided
the following information in the course of an interview:
She had been involuntarily hospitalised as a result of interactions with a
previous employment services provider and had been treated over
approximately five years by the Armadale Mental Health Service but had
successfully challenged this with the support of the WA Health Consumers
Council and the Mental Health Law Centre and with the support of her GP
had successfully reduced off all medications and had received a clear
statement from both her GP and the previous Treating Psychiatrist that
there are no longer any symptoms. Ms Morris contends that the initial
diagnosis and subsequent treatments were incorrect (IC Document 47).
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The appellant's submissions to the second respondent and to the
Information Commissioner
29

The appellant wrote to the FOI Coordinator for the second
respondent by letter dated 24 June 2015 in support of her application to
have information struck out from her medical records (IC Document 54).
With respect, it is not easy to follow the submission but, in summary, the
appellant alleged that she had been wrongly diagnosed and ill-treated by
various medical/health practitioners and others and that documents and
communications concerning her medical history contained false and
defamatory statements. Her submission made assertions that were
intended to demonstrate that she had been wrongly diagnosed and that
statements that had been made about her medical condition were false. In
particular, the appellant maintained that she had not suffered psychotic
symptoms and the practitioners to whom she had referred in her
submission had not identified any symptoms.

30

The appellant's submission to the Information Commissioner dated
7 July 2015 made similar complaints (IC Document 56). The appellant
emphasised that she had not experienced symptoms of any medical
condition other than tenosynovitis. She elaborated further on those
matters in a document dated 5 August 2015 which was submitted to the
Information Commissioner (IC Document 59). The appellant submitted
other documents to the Information Commissioner that made further
allegations about Dr Hoe, Dr Poli, the Public Trustee and Centrelink. The
gist of those allegations was that they had either misdiagnosed the
appellant and/or held information that was false and defamatory and/or
had mistreated the appellant because of that information.

The Commissioner's reasons
31

The Information Commissioner noted in his preliminary decision that
the appellant had, in summary, submitted that:
(a)

Various false or inaccurate medical diagnoses concerning her
health had been made over a period of approximately 20 years.
The diagnoses included arthritis, schizophrenia and anxiety.

(b)

She had never experienced any symptoms of mental illness. She
had suffered tenosynovitis due to working for long periods typing.
The condition was physical and had been successfully treated.
The appellant was currently in perfect health. She was fit to work.

(c)

She had never self-harmed and had never been violent.
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(d)

The incorrect diagnoses that had been made relating to her health
had prevented, and were continuing to prevent, her from obtaining
full time work. Various Federal and State agencies held false,
defamatory and misleading records about her.

(e)

A guardian had been 'falsely' appointed to her. The appointment
and consequent infringement on her rights constituted an act of
fraud.

(f)

Expunging the inaccurate and misleading diagnoses from her
medical records did not raise any medical or legal problem; her
application only involved a 'records keeping' problem.

(g)

She wanted to ensure that proof of her intellectual capacity and
sound mind was fully accepted.

32

The Information Commissioner accepted that factual information
may be corrected under pt 3 of the FOI Act if other factual information
exists to establish that there were inaccuracies in the recorded
information. However, he also noted that the obliteration, removal or
destruction of a document by an agency was only authorised in the
particular circumstances referred to in s 48(3) of the FOI Act. That
section recognised the public interest in an agency retaining a complete
record of information. The public interest in the preservation of the
records of government organisations was also evidenced by s 78(3) of the
State Records Act 2000 (WA). That section makes it an offence for a
government organisation employee to destroy a government record unless
the destruction is authorised by the record keeping plan of the
organisation.

33

The Information Commissioner considered that a medical file
generally contained a complete history of a person's medical conditions
and illnesses at various points in time. Opinions about a person's medical
condition could vary from time to time but a person's medical file was
intended to contain a complete record of the individual's various
conditions, illnesses, medical events, treatments and hospital admissions.
Section 45 of the FOI Act was not directed to rewriting history but rather
to whether recorded information was inaccurate, incomplete, out of date
or misleading. The fact that information may contain contested opinions
did not mean that it was inaccurate or misleading.
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The appellant's further submission to the Information Commissioner
34

The appellant responded to the Information Commissioner's
preliminary decision by letter dated 16 December 2015. The appellant
again asserted that she had not suffered from any symptoms of a medical
condition other than tenosynovitis. She maintained that she had been
consistently fit for work and had never suffered from any psychiatric or
psychological condition; she did not require a guardian or the involvement
of the Public Trustee in her affairs and she had been prevented from
obtaining employment because of inaccurate statements about her medical
history in records maintained by Centrelink (the Public Advocate had
been appointed a limited guardian by an order made by the State
Administrative Tribunal on 21 May 2009). She further submitted that:
Expunging the diagnosis is not a problem of medicine nor law. It is only a
'records keeping' problem appears to be correct and is upheld by the
playing with words. No one is considering the complete destruction of a
document. The fact that MUCH OF THE CURRENT PROBLEM has
been caused by refusal in the past to CORRECT FALSE AND
MISLEADNG INFORMATION/UPDATE and to prevent the continual
and recurrent input of the same incorrect information that has been LONG
dealt with and OVERCOME. Surely a COMPLETE RECORD should
only include those items which are correct, not invented, surmised nor
downright harmful and wrong and once proven wrong should be agreed to
be so AND taken out. Is the problem merely that the Hospital wants to
maintain the restrictions of the Library Board Act?

35

The appellant concluded her submission by stating that she wanted
her name cleared 'after many years of malignment and harm' and that it
would be acceptable if on each of her files maintained by the second
respondent there appeared a 'large and overarching notice of
expungement'.

The FOI Act
36

Section 3 of the FOI Act sets out the objects of the Act: to enable the
public to participate more effectively in governing the State and to make
persons and bodies that are responsible for State and local government
more accountable to the public.

37

Section 45(1) of the FOI Act provides that a person has a right to
apply to an agency for amendment of personal information about the
person contained in a document of an agency if the information is
inaccurate, incomplete, out of date or misleading. The expression
'personal information' is defined by cl 1 of the glossary to the Act to
mean:
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[I]nformation or an opinion, whether true or not, and whether recorded in a
material form or not, about an individual, whether living or dead -

38

(a)

whose identity is apparent or can reasonably be ascertained from
the information or opinion; or

(b)

who can be identified by reference to an identification number or
other identifying particular such as a fingerprint, retina print or
body sample.

Section 48(1) provides that an agency may amend personal
information by, among other things, striking out or deleting information
or inserting a note in relation to information. If the agency inserts a note
in relation to information, the note must give details of the matters in
relation to which the information is inaccurate, incomplete, out of date or
misleading; and if the information is incomplete or out of date, the note
must also set out whatever information was required to complete the
information or bring it up to date: s 48(2). Section 48(3) provides that:
The agency is not to amend information under subsection (1) in a manner
that (a)

obliterates or removes the information; or

(b)

results in the destruction of a document containing the information,

unless the Commissioner has certified in writing that it is impracticable to
retain the information or that, in the opinion of the Commissioner, the
prejudice or disadvantage that the continued existence of the information
would cause to the person outweighs the public interest in maintaining a
complete record of information.
39

Further, s 48(4) provides that:
Before information is amended under subsection (1) in a manner that (a)

obliterates or removes the information; or

(b)

results in the destruction of a document containing the information,

and that contravenes the State Records Act 2000, a record keeping plan
made under that Act or the archives keeping plan made under that Act, the
Commissioner shall provide the State Records Commission with a copy of
the certificate issued by the Commissioner under subsection (3).
40

Section 50 of the FOI Act provides that if
amend the information in accordance with an
may, in writing, request the agency to make a
the information giving details of the matters
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applicant claims the information is inaccurate, incomplete, out of date or
misleading, and if the person claims the information is incomplete or out
of date, setting out the information that the person claims is needed to
complete the information or bring it up to date.
41

Section 67 of the FOI Act states that:
(1)

(2)

The Commissioner may, at any time after receiving a complaint,
decide not to deal with the complaint, or to stop dealing with the
complaint, because (a)

it does not relate to a matter the Commissioner has power
to deal with; or

(b)

it is frivolous, vexatious, misconceived or lacking in
substance.

If the Commissioner decides not to deal with the complaint, or to
stop dealing with the complaint, the Commissioner has to inform
the complainant in writing, of the decision and the reasons for the
decision.

42

Section 76 requires the Information Commissioner to give his
decisions in writing. The written decision must include the reasons for the
decision and the findings on material questions of fact underlying those
reasons, referring to the material on which the findings were based.

43

Section 85(4) of the FOI Act provides that an appeal lies to the
Supreme Court on any question of law arising out of a decision of the
Information Commissioner on a complaint relating to an application for
amendment of personal information if the effect of the decision is that
information is not to be amended in accordance with the application.
However, s 85(5) provides that there is no appeal under s 85(4) in relation
to a decision of the Commissioner as to whether or not to deal with a
complaint.

44

Neither respondent contended that s 85(5) applied, presumably on
the basis that the Information Commissioner had initially chosen to deal
with the complaint but had subsequently stopped dealing with the
complaint because it was, in his opinion, lacking in substance. That is, the
respondents accepted that s 85(4) distinguished between a decision not to
deal with a complaint (from which no appeal will lie) and a decision to
stop dealing with a complaint (from which an appeal may be taken). It is
not entirely clear that s 85(5), read with s 67(1), is to be construed in that
way. However, I have not further considered the point as the parties made
no submissions concerning the proper construction of s 85(5).
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The nature of the appellant's personal information
45

The characterisation of information for the purpose of s 45(1) of the
FOI Act - whether it is inaccurate, incomplete, out of date or misleading may depend on the nature of the information. Information about facts that
are capable of being objectively determined may be readily described as
accurate or inaccurate or complete or incomplete and so on. Further, the
accuracy etc of information about objective facts can be assessed against
evidence produced about those facts. An applicant for amendment can
present evidence to demonstrate that information recorded about an
objective fact is, for example, inaccurate and the relevant agency or the
Information Commissioner may determine whether the information ought
to be amended by reference to that evidence.

46

However, not all facts can be objectively determined. For example, a
person's state of mind is a matter of fact but the existence or otherwise of
a particular state of mind can only be inferred from what the person says
and does and from the surrounding circumstances. It may be more
difficult to characterise information about such facts as accurate or
inaccurate etc for the purpose of s 45(1). In many instances, it will be
more difficult for an agency or the Information Commissioner to
determine whether the information about such facts ought to be amended
pursuant to an application made under s 45(1).

47

An application to amend information in the form of an opinion
presents even greater difficulties. Opinions are obviously qualitatively
different to facts. Opinions are not objectively right or wrong and the fact
that experts reach different conclusions about a matter does not mean that
one conclusion is accurate and the other is inaccurate or misleading.

48

Accordingly, the characterisation and determination of whether
information should be amended will depend significantly on whether the
information consists of objective facts or facts that cannot be objectively
determined or is a record of opinion.

49

Those distinctions can be readily illustrated by reference to
information likely to be recorded in a patient's medical file. The date of a
consultation and which doctor the patient consulted are facts that are
capable of being objectively determined. Whether the patient experienced
a physical sensation is a question of fact but whether the patient actually
experienced the sensation is a matter of inference. Whether a physical
sensation constituted a symptom of a particular medical condition is a
matter of opinion. Whether a doctor made a particular diagnosis and
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whether the diagnosis was honestly and reasonably made are questions of
fact. The diagnosis is, of course, a matter of opinion.
50

Handley JA (with whom Ipp AJA and Davies AJA agreed)
commented on such matters in Crewdson v Central Sydney Area Health
Service [2002] NSWCA 345:
Even if the Tribunal accepted other experts who had a different opinion
that would not make 'incorrect', for the purposes of s 39(c) [of the
Freedom of Information Act 1989 (NSW)], an accurate statement of the
opinion held by Drs Roberts and Jagger … The Act is not a vehicle for the
determination of disputed questions of expert or other opinion when the
recorded opinion was actually held and accurately entered in the official
records.
The position might be different if an expert whose opinion had been
accurately recorded recognised later that it was incorrect at the time and
withdrew it. However the proper course would be to add a notation that
the opinion had been withdrawn rather than to remove the original opinion
… An amendment in the latter form would falsify the records and attempt
to rewrite history … Without the original opinion the records would not
tell the whole story, and would be misleading [34] - [35].

51

His Honour also noted that there was some support in the decided
cases for the proposition that an accurate statement of an opinion, expert
or otherwise, that was genuinely held could be incorrect or misleading if it
was based solely or, perhaps, substantially on information that had been
shown to be incorrect. However, his Honour considered that it was not
necessary to further determine that issue as it had not been established that
the opinion in question had been based solely or substantially on
information that was incorrect.

52

The difficulties encountered in application to amend information
about a person's medical history, including to delete or amend records of
diagnoses that were alleged to be wrong, was considered by the
Administrative Appeals Tribunal in Re Resch and Department of
Veterans' Affairs (1986) 9 ALD 380. Deputy President A N Hall noted
that medical opinions were not shown to be 'incorrect' merely by
producing opinions to the contrary and an opinion might not be regarded
as inaccurate, incomplete or misleading merely because it was based, in
part, on erroneous factual statements.

53

The Freedom of Information Act 1982 (Cth) contains provisions that
deal with problems relating to amending recorded opinions. The Act
provides that the Information Commissioner and the Administrative
Appeals Tribunal may only amend a record of opinion if satisfied that the
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opinion was based on a mistake of fact and/or the author of the opinion
was biased, unqualified to form the opinion or acted improperly in
conducting the factual enquiries that led to the formation of the opinion:
s 55N and s 58AA. There is no equivalent provision in the FOI Act.
54

The provisions of the Commonwealth Act for amending a record of
opinion reflect the rights of appeal and review under that Act. An
applicant is entitled to complain to the Information Commissioner from a
decision of an agency. The Information Commissioner can receive
evidence and make enquiries. The Administrative Appeals Tribunal can
review the Information Commissioner’s decision. The Tribunal conducts
a hearing de novo and is to make the correct and preferable decision:
Drake v Minister for Immigration and Ethnic Affairs (1979) 46 FLR
409. Accordingly, the Tribunal may receive evidence, including evidence
in addition to whatever was before the decision maker (see, in relation to
an allegation that medical records were inaccurate or misleading, Francis
v Department of Defence [2012] AATA 838; (2012) 59 AAR 35).

55

However, an appeal from the Administrative Appeals Tribunal is
limited to a question of law. Accordingly, the Commonwealth Freedom
of Information Act does not expressly confer power on the Federal Court
to amend a record of opinion on the grounds referred to s 55N and s 58AA
as those grounds are essentially concerned with factual questions.

A question of law
56

What constitutes a question of law was extensively considered by a
five member bench of the Full Court of the Federal Court in Haritos v
Federal Commissioner of Taxation [2015] FCAFC 92; (2015) 233 FCR
315. The issue has been considered by the Court of Appeal in a number
of decisions: see, for example, Western Australian Planning
Commission v Questdale Holdings Pty Ltd [2016] WASCA 32; (2016)
213 LGERA 81 and Paridis v Settlement Agents Supervisory Board
[2007] WASCA 97; (2007) 33 WAR 361. It is not necessary to explore
the concept for the purpose of determining this appeal other than to note
that I have had regard to what was said by the Full Court in Haritos,
including those aspects that might arguably take a more expansive view of
what constitutes a question of law than has been adopted by the Court of
Appeal (for example, on the issue of whether a mixed question of fact and
law can be a question of law). Accordingly, I have accepted what was
said by the court in Haritos that the issue must be approached as one of
substance. The court should consider the notice of appeal, the alleged
question or questions of law, the grounds raised, the statutory context and
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the decision-maker's reasons and having considered all of those matters,
satisfy itself that there is, in fact, a question of law (Haritos [94]).
57

It is, however, uncontroversial that an appeal on a question of law is
in the nature of judicial review proceedings and that; the existence of a
question of law is not merely a qualifying condition for, or gateway to, an
appeal but is the subject of the appeal itself. An appeal on a question of
law is not an appeal by way of rehearing so that questions of fact, practice
and procedure, policy and discretion can only be reviewed by the court if,
and to the extent that, they must necessarily be determined in order to
decide the question of law upon which the appeal has been brought.

58

The legislative intention is that the decision-maker is the body or
person charged with the responsibility of making administrative decisions
on their merits in accordance with the legislation conferring the
decision-making power. The court has no jurisdiction to determine
administrative matters on their merits; the court's function is confined
solely to deciding questions of law. That is not to say that an error in the
exercise of a discretion or a process of evaluation cannot answer the
description of 'a question of law'. Alleged errors of that kind may reflect a
question of law depending on the scope, nature and subject matter of the
relevant legislation, the nature of the decision-maker and the nature and
effect of the decision: see Haritos [112] and Attorney General (NSW) v
X [2000] NSWCA 199; (2000) 49 NSWLR 653 [28] (Spigelman CJ).

59

In a passage that has often been cited with approval, Hill J said in
Sharp Corporation of Australia Pty Ltd v Collector of Customs (1995)
59 FCR 6:
Where the facts found are capable of falling within or without the
description used in the statute, the decision which side of the line they fall
on will be a decision of fact and not law. Such a decision will generally
involve weight being given to one or other element of the facts and so
involve matters of degree (16).

60

It follows that the proper construction of a statute is a question of law
but the application of the statute to facts that have been found will often
involve a factual assessment. It will only be where the facts inferred from
the evidence are necessarily within the description of a word or phrase in
a statute or necessarily outside that description that a contrary decision
will be wrong in law: Haritos [196]. The Full Federal Court in Collector
of Customs v Pozzolanic Enterprises Pty Ltd (1993) 43 FCR 280 held
that the question whether facts fully found fall within the provision of a
statutory enactment properly construed is generally a question of law.
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However, that proposition was qualified: when a statute uses words
according to their ordinary meaning and it is reasonably open to hold the
facts of the case fall within those words, the question as to whether they
do or not is one of fact (288).
61

Finally, an appeal that alleges that a decision maker was obliged to
give reasons and that the reasons provided were inadequate may be on a
question of law: Civil Aviation Safety Authority v Central Aviation Pty
Ltd [2009] FCAFC 137; (2009) 179 FCR 554. The question would
concern the legal content of the decision maker’s obligation having regard
to the provisions of the relevant legislation and the nature and effect of the
decision in issue.

Conclusion
62

The appellant's primary complaint is that the Information
Commissioner did not direct that her medical records be amended by
deleting what she alleges to be an 'incorrect and unproven' diagnosis: an
'appeal for expungement under the Freedom of Information Act'
(emphasis added). Expressed in that way, the appellant seeks to have the
court perform what she perceives to be the Information Commissioner's
function; for the court to exercise the Information Commissioner's
discretion to cause her medical records to be amended. As has been
explained, this court does not possess that power. The court's jurisdiction
is limited to determining questions of law; it cannot conduct a review of
the merits of the Information Commissioner's decision.

63

In my view, the appellant's appeal is not on a question of law
however her primary complaint is expressed.
The Information
Commissioner decided to cease dealing with the complaint as he had
concluded that it lacked substance. That conclusion involved a finding
that the appellant's allegation that her medical records were inaccurate or
incomplete or out of date or misleading lacked substance on the evidence
that she had presented and the enquiries that the Information
Commissioner had made. The decision involved the application of
statutory criteria to the material provided to and gathered by the
Information Commissioner; that is, it involved factual assessments. As
has been said, in substance the appellant merely seeks to have this court
exercise the discretion that was vested in the Information Commissioner.

64

This is not an appeal to which the qualification recognised by
Spigelman CJ in Attorney-General (NSW) v X applies having regard to
the limitations on the power to amend information about a person imposed
by s 48(3) of the FOI Act, the nature of the information sought to be
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amended by the appellant and the fact that the second respondent has
added the appellant's application to her medical records.
65

I would add, however, that the documents provided to the court do
not establish that the appellant's medical records are inaccurate or
incomplete or out of date or misleading. That is especially so having
regard to the difficulties in characterising an opinion as inaccurate etc for
the purpose of s 45 and s 48 of the FOI Act.

66

The documents submitted to the court do not prove that the appellant
has never suffered from schizophrenia or an anxiety disorder. The
opinion given by Dr Smith to the Public Trustee provided a
comprehensive statement of the appellant’s medical condition. He
accepted that the diagnosis of schizophrenia was 'valid', albeit that the
condition was in remission. The fact that the appellant's condition was in
remission does not, of course, mean that her medical records are
inaccurate or incomplete or out of date or misleading. The records are
intended to document a history. The same observation can be made about
the evidence that the appellant has been certified fit to work at various
times and that she now lives independently of any hospital or care facility
(and has done so for some time).

67

No doubt the appellant would point to the fact that Dr Smith
considered that the diagnosis of schizophrenia was valid on a review of
the second respondent's case notes as being significant as she contends
that the notes contained false and inaccurate information. However, the
appellant has not produced evidence that establishes that the symptoms
and related matters that were apparently recorded in her case notes and
which Dr Smith considered to be relevant were falsely or inaccurately
documented; Dr Smith consulted with the appellant as part of the process
by which he formed his opinion; according to Dr Smith, the appellant
accepted that she had suffered from schizophrenia; and Dr Smith did not
apparently note anything in the appellant's medical records that was
inconsistent with a diagnosis of schizophrenia.

68

The appeal notice raised other matters. First, the appellant alleged
that she had not been given access to documents. That matter was not the
subject of the appellant's complaint to the Information Commissioner.

69

Second, the appellant alleged that the Information Commissioner had
'refused to give a reason for refusal'. To the extent that this allegation
complained that the Information Commissioner's reasons for not
continuing to deal with the appellant's complaint were inadequate, the
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Information Commissioner's letter of 7 December 2015 contained a
comprehensive statement of his preliminary views. The letter discharged
the Information Commissioner's obligation to provide the appellant with a
fair opportunity to address his concerns and satisfied the requirements of
s 76(5) of the FOI Act having regard to the nature of the Information
Commissioner's decision.
70

Finally, the appellant complains that 'no proof of claims against me'
had been provided. Putting to one side any question of whether the
Information Commissioner or the second respondent was obliged to
provide proof that the appellant's medical records were inaccurate or
incomplete or out of date or misleading, the appellant has not established
that the Information Commissioner failed to undertake appropriate
inquiries into her complaint prior to making his decision under s 67(1) of
the FOI Act. The documents provided to the court indicate that he did
inquire into and give appropriate consideration to the appellant’s
complaint. Further, as I have indicated the material submitted by the
appellant to the Information Commissioner did not establish that her
medical records ought to be amended having regard to terms of s 45 and
s 48 of the FOI Act.
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