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LE MIERE J:
A. SUMMARY
1

On 12 January 2014, a jarrah pole supporting electrical cables fell
towards the ground causing electrical arcing which ignited dry
vegetation around the base of the pole. The fire spread and became the
Parkerville bushfire. The fire burnt approximately 392 ha of bushland
resulting in the destruction of 57 homes and a number of outbuildings.
A further six homes were partially damaged.

2

The plaintiffs owned property destroyed or damaged by the fire.
In these actions, they claim damages for loss and damage they allege
was caused by the negligence of, or the nuisance created by, each of the
defendants.

3

These proceedings have been and were tried together
notwithstanding that they consist of four separate actions. The first
action, CIV 2259 of 2015, was commenced in 2015 by a number of
owners of properties damaged or destroyed by the fire (the Herridge
plaintiffs) against the defendants. The Herridge proceedings lead
plaintiffs are Mr Gary Elwood and Mrs Sandra Elwood. In CIV 1239
of 2016, CIV 1841 of 2016 and CIV 1445 of 2016 the plaintiffs, by
their insurers, also claim damages against the defendants in negligence
and nuisance for loss and damage suffered as a result of the fire.

4

The issues determined at the trial were the questions of the
defendants' liability (if any) for the failure and collapse of the jarrah
pole, and the subsequent fire and damage. The trial also concerned the
individual loss claims of the nominated test case plaintiffs, Mr and
Mrs Elwood.

5

The jarrah pole fell because fungal decay and damage by termites
had caused it to be unable to withstand the forces applied to it by the
wind, the lean of the pole and the overhead electrical cable (the service
cable) which ran from a network pole to the jarrah pole.

6

The jarrah pole was owned by, and embedded in land owned by,
the third defendant, Mrs Campbell.
The plaintiffs say that
Mrs Campbell was negligent in failing to inspect and maintain the
jarrah pole in a condition that was safe and fit for use.
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7

The first defendant, Western Power, is the network operator which
distributed electricity from its network to Mrs Campbell by a service
cable. The plaintiffs say that Western Power was negligent in failing
regularly to inspect and maintain the jarrah pole in a safe and fit
condition for use. The plaintiffs further say that Western Power was
negligent in failing to inspect and maintain the jarrah pole in a safe and
fit condition for use when doing work on the pole on 19 July 2013.

8

Western Power engaged the second defendant, Thiess, to carry out
the 19 July 2013 works which involved detaching and reattaching the
service cable from and to the jarrah pole in the course of replacing the
network pole from which the service cable ran. The plaintiffs say that
Thiess was negligent in failing to properly train and supervise its line
crew which carried out the works such that the line crew failed to
properly inspect the jarrah pole and left it in a condition that was unsafe
and unfit for use.

9

The plaintiffs further say that, when undertaking work on the
jarrah pole, Western Power owed a non-delegable duty of care to the
plaintiffs to inspect and maintain the jarrah pole or alternatively, Thiess
was Western Power's agent and Western Power is liable for the failure
of Thiess to properly inspect the jarrah pole and to leave it in a
condition that was safe and fit for use.

10

The plaintiffs say that the fire was a nuisance for which each of
the defendants is liable in damages to those plaintiffs who were owners
or occupiers of land within the fire area for having created the nuisance.

11

Each of the defendants deny they are liable in damages to the
plaintiffs in negligence or in nuisance. The defendants say that if they
are liable for damages to the plaintiffs then the damages are
apportionable and should be apportioned pursuant to the Civil Liability
Act 2002 (WA).
For the reasons which follow I make these findings.

12

1.

Thiess and Mrs Campbell are each liable to the plaintiffs in
negligence and in nuisance.

2.

Thiess breached the duty of care it owed to the plaintiffs by
failing to adequately train and supervise the line crew and by
failing to exercise due care and skill in inspecting the jarrah
pole in accordance with its contractual obligations and industry
standards. Thiess participated in the creation of a nuisance by
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failing to inspect the jarrah pole properly, as a result of which
the pole remained in service when it was unsafe and
unserviceable, and constituted a potential nuisance.
3.

Mrs Campbell breached the duty she owed to the plaintiffs to
take reasonable care to inspect and maintain the jarrah pole in a
safe and serviceable condition by failing to make any inspection
of the pole. Mrs Campbell participated in the creation of a
nuisance by retaining and continuing to use the jarrah pole to
receive electricity, and not replacing it when it became
unserviceable.

4.

Thiess is liable for 70% of the plaintiffs' damages and
Mrs Campbell is liable for 30% of the plaintiffs' damages.

5.

The plaintiffs' claims against Western Power should be
dismissed.

6.

Western Power did not owe to the plaintiffs a duty to take
reasonable care to regularly inspect and maintain the jarrah
pole. The imposition of such a duty of care is incompatible with
the legislative scheme of the Electricity Act 1945 (WA) in
conferring powers, and imposing duties, on Western Power in
relation to the maintenance of assets. Furthermore, Western
Power did not have the requisite control over the source of the
risk of harm, which is the risk that the pole might fail in service
due to rot, termites or other damage and cause harm to life or
property.

7.

Western Power did owe to the plaintiffs, when undertaking
works on the jarrah pole, a duty to take reasonable care to
inspect the pole to ascertain whether it was in a safe and fit
condition for use in the supply of electricity. That duty was not
non-delegable and Western Power discharged that duty by
taking reasonable steps to engage and instruct Thiess to do the
relevant work. Thiess carried out the work as an independent
contractor and not as Western Power's agent. Western Power is
not liable in nuisance because it did not create the nuisance.

8.

Mr and Mrs Elwood are entitled to damages of $774,733.20.
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B. THE ISSUES BEING TRIED
13

These proceedings are being managed and tried together
notwithstanding that they consist of four separate actions. The former
Chief Justice directed that the plaintiffs serve a consolidated statement
of claim colour coded to show which claims are made by which
plaintiff groups in the proceedings. I subsequently ordered that
evidence in each of the actions shall be evidence in all of the actions.

14

On 10 November 2017, the court ordered that, subject to
exceptions not necessary to refer to at this time, the issues to be
determined at this trial are to be:
(a)

(b)

all liability issues except any issue as to:
(i)

whether on or about 12 January 2014 a plaintiff was
present, or owned or had an interest in property, or
carried on business, in or about areas affected by the
Parkerville bushfire; and

(ii)

whether a plaintiff suffered loss and damage for the
purpose of establishing liability (including any
interference with the use or enjoyment of land); and

notwithstanding (a), the loss assessment of the Herridge
proceedings lead plaintiffs and any other individuals specified
in orders made subsequently, but no other questions of
individual quantum.

15

As I have said, the Herridge proceedings lead plaintiffs are
Mr Gary Elwood and Mrs Sandra Elwood.

16

Thus, the issues to be tried are the questions of the defendants'
liability (if any) for the failure and collapse of the jarrah pole, and the
subsequent fire and damage. The trial also concerns the individual loss
claims of the nominated test case plaintiffs, Mr and Mrs Elwood.

C. OVERVIEW
The fire
17

On 12 January 2014, a jarrah pole owned by Mrs Campbell and
embedded in the land at 180 Granite Road, Parkerville (the Property)
owned by Mrs Campbell fell towards the ground. The pole failed
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below the ground line due to fungal decay and damage by termites. I
will often refer to the pole as the point of attachment or PA pole.
18

A conductor, described as a service cable, which connected the
electricity network operated by Western Power to Mrs Campbell's
premises was attached to the PA pole. The PA pole supported the
attachment hook and wedge clamp at the point of attachment,
Mrs Campbell's main switchboard, and Western Power's meter and
fuses within the switchboard.
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The image above is a photograph taken by Energy Safety on 12 January
2014 of the PA pole as it was found during the initial site inspection.1
19

A conductor, Mrs Campbell's submains cable within a conduit,
exited a hole in the bottom of the switchboard and passed down the
PA pole into the ground from where it travelled underground to
Mrs Campbell's house. As the PA pole fell, the submains cable was
pulled through the cable hole at the base of the main switchboard
enclosure. This exposed the conductor's insulation to the metallic
edges of the hole, damaging the insulation. This caused a short circuit
fault resulting in arcing. Hot molten metal globules from the conducts
and the metal enclosure dropped to the ground, igniting the dry
vegetation around the base of the PA pole and starting the Parkerville
bushfire.

Immediate cause of the fire - the PA pole failure
20

At the time of the fire the PA pole had been in place for more than
30 years. The PA pole failed below the ground line due to fungal rot
and damage by termites. It fell in a westerly direction. After the fire,
the PA pole was lying at an angle of approximately 30 degrees to the
ground. The PA pole was held off the ground by the service cable
which had fallen against an adjacent unused steel pole.

Area affected
21

The fire burnt approximately 392 ha of bushland resulting in the
destruction of 57 homes and a number of outbuildings. A further six
homes were partially damaged.

The plaintiffs
22

These four actions, which were heard together, are brought by
plaintiffs who claim to have suffered loss or damage as a result of the
bushfire. Each of the plaintiffs owned, lived on, had a financial interest
in, or personal assets on or near, properties affected by the bushfire.
The plaintiffs claim that they suffered loss or damage as a result of the
negligence of each of the defendants.

23

The plaintiffs further claim that the bushfire interfered in the use
or enjoyment by the plaintiffs, who were owners or occupiers of land
within the fire area (the landholders subgroup) of the interest which

1

The photograph is figure 2 of volume 1 of the Energy Safety Report of Energy Safety's investigation into
the bushfire which is exhibit 995.
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they held in those lands. The plaintiffs say that the bushfire was a
nuisance created by each of the defendants and the landholder subgroup
suffered loss or damage by the nuisance.
24

The first action, CIV 2259 of 2015, was commenced in 2015 by a
number of owners of properties damaged or destroyed by the fire (the
Herridge plaintiffs) against the defendants claiming damages for loss
and damage as a result of the negligence of, or nuisance caused by, the
defendants. In CIV 1239 of 2016, CIV 1841 of 2016 and CIV 1445 of
2016 the plaintiffs, by their insurers, claim damages against the
defendants in negligence and nuisance for loss and damage suffered as
a result of the fire. The plaintiffs in CIV 1239 of 2016 and CIV 1841 of
2016 are referred to as the IAG/Allianz plaintiffs. The plaintiffs in
CIV 1445 of 2016 are referred to as the RAC plaintiffs.

Western Power
Status of Western Power
25

The State Electricity Commission Act 1945 (WA) established the
State Electricity Commission of Western Australia (SECWA) and
conferred powers and obligations upon it in relation to the generation,
transmission, distribution, supply and sale of electricity throughout
Western Australia.

26

In 1994, the Electricity Corporation Act 1994 (WA) established
the Electricity Corporation which traded as Western Power
Corporation. The Electricity Corporation succeeded to the functions of
the SECWA to generate, transmit, distribute and sell electricity
throughout the State.

27

In 2005, the Electricity Corporations Act 2005 (WA) established
four new corporations: Electricity Generation Corporation (which
traded as Verve), Electricity Networks Corporation (the first defendant,
Western Power), Electricity Retail Corporation (which traded as
Synergy) and Regional Power Corporation (which trades as Horizon
Power). From 1 January 2014, by the Electricity Corporations
Amendment Act 2013 (WA), the corporate name of the Electricity
Generation Corporation became the Electricity Generation and Retail
Corporation. The Electricity Retail Corporation ceased to be a
corporation and merged into the Electricity Generation and Retail
Corporation, which became a continuation of the Electricity Retail
Corporation trading as Synergy.
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Synergy is Western Australia's largest electricity generator and
retailer of gas and electricity to consumers. Synergy provides most of
the electricity sold to customers in the South West Interconnected
System (SWIS). Western Power is the operator of the network through
which Synergy, and other electricity suppliers, supply electricity to
customers in the SWIS.

29

When Western Power was established on 1 April 2006 it was
allocated assets, rights and liabilities of the former Electricity
Corporation (trading as Western Power Corporation), relating to
Western Power's position as the network operator of the SWIS. Thus,
Western Power is the successor to certain of the network assets, rights
and liabilities of the former Western Power Corporation.

Western Power distribution network
30

The Electricity Corporations Act s 43 provides that, subject to
matters not presently relevant, Western Power's performance of its
functions is limited to the SWIS. That is, the interconnected
transmission and distribution systems, generating works and associated
works located in the south west of Western Australia and extending
generally between Kalbarri in the north, Albany in the south and
Kalgoorlie to the east and into which electricity is supplied by one or
more of the electricity generation plants at Kwinana, Muja, Collie and
Pinjar.

31

The number of poles in the distribution network is unclear.
Documents or reports in evidence variously estimate the number to be
between 625,000 and 758,000. Around 83% of the network distribution
poles are wood.

32

The link or conductor by which the distribution network delivers
electricity to individual customers is called a service cable when it is
above ground. The service cable is owned by Western Power. In
suburban areas the service cable typically runs from the nearest
distribution pole to the front eave of the consumer's house. In regional
and subregional areas, the service cable often runs from the nearest
network distribution pole across the property boundary to a privatelyowned pole. The service cable will attach to that 'attachment' pole.
From there electricity will run to the consumer's residence either
underground or above ground. Mr Ogilvie2 estimated that there are

2

At the time of the trial Mr Ogilvie was the Electrical Systems Inspection Manager in the WA Electrical
Inspectors Business Area, which is owned and operated by Western Power.
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over 100,000 consumer poles within the SWIS area. Consumer poles
are attachment poles and other poles owned by consumers which carry
the consumers' conductors to the point of attachment at the consumers'
residences.
Western Power network connection to PA pole
33

Electricity was distributed by Western Power on its distribution
network to the Property by a service cable which ran from a network
distribution pole, referred to as a termination pole, at the corner of
Granite Road and Johnson Road, Parkerville. The termination pole and
the service cable are owned and maintained by Western Power. As the
service cable approaches the PA pole it passes through a wedge clamp
hooked onto an attachment hook which is bolted to the side of the PA
pole about 25 cm from its top. The attachment hook bears the weight
of the service cable. The cable then loops back out of the clamp and
into the mains connection box. Inside the mains connection box,
electricity passes from the wires of the service cable to the wires of the
consumer mains. The mains connection box and the consumer mains
were owned by Mrs Campbell. The mains connection box was located
adjacent to the top of the PA pole and was supported in that position by
the PVC conduit containing the consumer mains which conduit was
secured to the PA pole. The image below is a photograph taken by
Energy Safety on 12 January 2014 of the top of the PA pole as it was
found during the initial site inspection.3

3

The photograph is on page 31 of volume 2 of the Energy Safety report of Energy Safety's investigation into
the bushfire which is exhibit 995. The photograph is also exhibit 939.
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34

After electricity left Western Power's service cable and entered
Mrs Campbell's consumer mains cable at the junction of those two
conductors in the mains connection box, it was conveyed by the
consumer mains cable which ran, in a PVC conduit, down the side of
the PA pole into the metal switchboard enclosure which was attached to
the PA pole. Inside the switchboard enclosure was a meter panel to
which was affixed three service protection devices or fuses belonging
to Western Power and a meter belonging to Western Power. Also
affixed to the switchboard were three submains fuses, a mains neutral
link and the mains switch belonging to Mrs Campbell.

35

After passing from the consumer mains cable, through the meter,
where it was measured, and then Western Power's fuses, electricity
passed through Mrs Campbell's main switch and Mrs Campbell's
submains fuses. Electricity was then conveyed by an insulated and
sheathed electrical cable owned by Mrs Campbell and known as the
submains cable. The submains cable exited the switchboard enclosure
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through a hole in the bottom of the enclosure and continued in a PVC
conduit attached to the PA pole and then underground to a distribution
board near Mrs Campbell's house on the Property. The image above is
a photograph taken by Theiss line crew on 19 July 2013 of the PA Pole
showing the sub mains cable exiting the main switchboard enclosure.4
Thiess
Thiess' business
36

Thiess carried on a business of, among other things, constructing
and maintaining electricity distribution network installations and of
constructing, maintaining and managing aspects of Western Power's
distribution network.

Thiess contract with Western Power
37

Thiess provided those services to Western Power under the terms
of a contract styled Services Umbrella Deed - Distribution Network
Construction,
Maintenance
and
Management
Services
RFP:T0789:SD-T0125-09 (Umbrella Deed), as varied and restated by a
contract styled Deed of Amendment and Restatement Services
Umbrella Deed - Distribution Network Construction, Maintenance and
Management Services (RFP:T0789:SD-T0125-09) (Deed of
Amendment and Restatement). Under the Umbrella Deed, Western
Power issued Works Orders to Thiess to carry out the works specified
in the Works Order and, if accepted by Thiess, constituted a new
contract upon the standard terms of the Umbrella Deed.

38

The terms of the Umbrella Deed required Thiess to comply with
Western Power's Work Practice Manual.

19 July 2013 works
39

Western Power issued a Works Order to Thiess to replace the
termination pole at the corner of Granite and Johnson Roads. Those
works were part of a broader series of works intended to be conducted
during a power outage on 19 July 2013. Ten different line crews were
tasked to replace about 24 network poles and associated connections
during the hours of the outage.

40

The Works Order is dated 27 June 2013. After the Works Order
was issued the Thiess supervisor, Clinton Duffy, visited the site on

4

The photograph is exhibit 753.
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11 July 2013 as part of his scoping for the outage work scheduled for
the following week. His tasks were to assess the types of replacement
poles required to be delivered, the numbers of customer connections
that might need disconnection, whether the customer connections
themselves showed defects, traffic management and other logistical
issues. Mr Duffy next attended the site on 18 July 2013, the day before
the outage, to discuss the switching arrangements, that is arrangements
to secure and isolate parts of the network, with the switching operator.
41

The actual works were undertaken on 19 July 2013. The Thiess
line crew sent to Granite Road was led by Leonard Bartosch as leading
hand. The crew arrived on site at around 8.00 am. Their task was to
replace three poles during the outage: the termination pole, a pole
across the road from the cross-arm pole adjacent to the termination pole
and a third pole further uphill.

42

The job of replacing the termination pole required removing and
replacing service cables including the service cable between the
termination pole and the PA pole. Mr Duffy attended the site at about
10.00 am. The line crew detached the service cable from the mains
connection box on the PA pole and from the attachment hook and
lowered it to the ground. The line crew detached the other end of the
cable from the termination pole. The line crew installed a new
termination pole. The line crew shifted the aerial bundled cable
between the cross-arm pole and the termination pole from the old
termination pole to the new termination pole. They attached the new
service cable to the wedge clamps on the new termination pole. They
attached the new service cable to the new wedge clamp on the PA pole.
The line crew tested the new connections. Mr Bartosch took some
photographs of the completed works, completed a CUSA Activity
form5 and left the site. The below image is a diagram reproduced by
the expert witnesses in their joint report which shows the relationship of
the PA pole (described as the consumer pole) to the adjacent network
poles.6

5

The CUSA Activity form is used by Thiess to record the customer service activity.
The diagram is a not to scale diagram which is figure 2 to the expert report of Nathan Spencer of 27 January
2017 and is exhibit 118. The diagram is also part of exhibit 3017.
6
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10 January 2014 works
43

The plaintiffs initially made claims relating to works carried out
by Thiess on 10 January 2014, two days before the PA pole fell. Those
claims are no longer pursued but it is convenient to refer briefly to the
works carried out. Thiess carried out works under a Works Order from
Western Power. The works were to replace the cross-arm pole adjacent
to the termination pole.
Those works involved attaching and
re-attaching cables from the cross-arm to the termination pole. No
work was done to the PA pole on that day.

Mrs Campbell
44

Mrs Campbell is the owner of the Property. She has lived at the
Property since approximately 1970, initially with her husband and
children. Mrs Campbell's husband passed away in February 2011.

45

The PA pole was installed by Mrs Campbell's husband sometime
between 1978 and 1985. The PA pole, and the land in which it is
embedded, was owned by Mrs Campbell and her late husband until he
passed away, and since then has been owned by Mrs Campbell.

Energy Safety
Status of Energy Safety
46

7

The Director of Energy Safety is a statutory position created by
the Energy Coordination Act.7 The Director has independent statutory
powers subject only to direction by the relevant Minister. The Director
is responsible for the technical and safety regulation of the electrical
industry in Western Australia. The Director was administratively
Energy Coordination Act 1994 (WA) s 5.
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located within the Department of Commerce. The organisation unit is
known as Energy Safety, a division of the Department of Commerce.
47

By s 7 of the Energy Coordination Act, the functions of the
Director are those vested in him by or under the Electricity Act, the
Energy Coordination Act and any other written law.

Statutory provisions conferring any relevant function on Director
48

By s 33AA of the Electricity Act 1945 (WA), the Director may
from time to time formulate and publish guidelines recommending safe
practices to be adopted in electrical work under the Electricity Act.

49

By s 4 of the Energy Safety Act 2006 (WA), the Director of
Energy Safety, must in each financial year prepare, and submit to the
Minister for approval, a draft business plan in relation to energy safety
activities. That business plan must include, amongst other things, a
statement of intent.

50

By s 7 of the Energy Safety Act, the statement of intent must set
out, in relation to energy safety, relevantly, a set of objectives and the
nature and scope of activities to be undertaken by Energy Safety.
Pursuant to s 12 of the Energy Safety Act, the draft business plan, once
approved by the Minister, becomes Energy Safety's business plan for
the relevant financial year.

51

By s 13 of the Energy Safety Act, the Director is required, unless
otherwise authorised by the Minister, to perform his or her functions
under the Energy Coordination Act in accordance with the statement of
intent included in the business plan as existing from time to time.

52

In each of Energy Safety's approved business plans that issued
from the financial year ending 30 June 2007, Energy Safety, in effect,
expressed an intention to ensure the safety of people and property in
respect of electricity infrastructure and said that it aimed to be proactive
in making the public aware of the need to guard against unsafe
electrical installations and infrastructure.

Private overhead powerlines brochure
53

In April 2012, Energy Safety requested that Western Power
produce a brochure on customers' responsibilities concerning private
overhead power lines. Western Power received internal and external
legal advice that it should not advise anyone about their legal
responsibilities concerning privately owned power lines and that it
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should not produce the brochure. Nevertheless, Western Power
engaged in communications with Energy Safety about a brochure.
Energy Safety produced a draft brochure.
54

In the course of further communications between Western Power
and Energy Safety, Energy Safety claimed that Western Power was
responsible for informing the public about their responsibilities for
private overhead power lines. Energy Safety pointed to reg 253 of the
Electricity Regulations 1947 (WA) which it said makes the network
operator responsible for ensuring the safety of customer installations
and requires the network operator to conduct inspections. Western
Power received advice that reg 253 did not create an obligation on
Western Power to provide information or education to the public
concerning their responsibility to maintain private overhead lines.
There was then further correspondence between Energy Safety and
Western Power about the contents of the brochure produced by Energy
Safety. Western Power agreed to distribute the brochure to properties
likely to have a private overhead power line.
The brochure states, among other things:8

55

Some property owners use overhead power lines to transport electricity
from their main electrical switchboard to their homes or sheds …
If you have private power lines on your property, it is your
responsibility to inspect and maintain them. You must also keep them
in good condition and clear of trees and branches. This will prevent
power interruptions, protect your home, avoid possible costly
compensation liabilities and reduce the possibility of electrocution or
bushfires.
This is not a new requirement. It has always been the property owner's
responsibility to maintain all electrical equipment they own which is
beyond the network operator's meter (point of supply).
What overhead power lines are we talking about?
All poles, conductors and pole top fittings owned by the property owner
after the network operator's meter are his/her responsibility.

The brochure then contains a drawing showing various items including
the network operator's power lines, mains switchboard/meter box and
private power poles. The brochure then continues:
•
8

Inspections of power lines and poles

Exhibit 619.
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•

It is important that you inspect your private power lines and
poles at least once a year to check for any visible signs of
deterioration.

The brochure goes on to make recommendations including that the
property owner 'ask your white ant inspector to inspect and treat (if
required) the area around your wood poles' and 'check for obvious
defects such as poles which are cracked, damaged, rotting, attacked by
termites or leaning excessively …'
56

The plaintiffs say that the drawing depicts attachment poles as
poles for which Western Power was responsible. Western Power
disputes that interpretation of the drawing. In any event, it does not
matter.
The brochure was not delivered to, or received by,
Mrs Campbell.

57

The plaintiffs say that Western Power failed to take reasonable
care to ensure the brochure was sent to all landowners in the class for
whose information it was prepared, including Mrs Campbell. Western
Power's records identified Mrs Campbell as the long-term owner of
180 Granite Road. However, when preparing the mail out Western
Power classed the property as Crown land and did not send the
brochure to her.

58

The defendants say that if they are liable in damages to the
plaintiffs, then the Director of Energy Safety is a concurrent wrongdoer
for failing to notify Mrs Campbell of her responsibility to inspect and
maintain the PA pole and damages should be apportioned to the
Director as well as to the defendants. The Director is not a party to
these proceedings.

Parkerville Bushfire 2014 Report
59

Energy Safety carried out an investigation into the cause of the
bushfire in Parkerville and determined that the cause of the fire was the
fallen PA pole that ignited ground vegetation.
Energy Safety
determined that the PA pole failed because of damage caused by
termites and fungal decay (rot). The Energy Safety report was received
in evidence and the determinations to which I have referred were
common ground amongst the parties.
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D. NON-EXPERT EVIDENCE
Evidence adduced by Herridge plaintiffs
60

The Herridge plaintiffs adduced into evidence witness statements
by Clinton Duffy, Gary Elwood, Sandra Elwood, Michael Lulich and
Karl Cechner.

Mr Duffy
61

Clinton Duffy was an area supervisor with Thiess. On 11 July
2013, he attended the Granite Road site to carry out a scope on the
work site on which Thiess was going to do work on 19 July 2013. On
18 July 2013, he again attended the area where he met with the
switching operator and discussed the work site and the time required to
perform the work.

62

On 19 July 2013, at about 6.45 am, Mr Duffy conducted a pre-start
meeting at the Kewdale yard with the team leaders. He attended the
site where team leader Leonard Bartosch was working, spoke to the
crew and noticed that the wrong size poles had been delivered. He
arranged for a couple of new poles to be dropped off.

Mrs Elwood
63

Mrs Elwood gave evidence of the losses she and her husband
suffered as a result of the fire including loss of income.

Mr Elwood
64

Mr Elwood gave evidence of the losses he and his wife suffered as
a result of the fire including loss of income.

Mr Lulich
65

Mr Lulich had lived in Mount Helena since 1979. His property
was damaged in the Parkerville bushfire. His statement was received in
evidence. He was not cross-examined by any party.

66

Mr Lulich is a cabinetmaker. He often visits client's properties in
the course of his work. He maintained that jarrah is less often damaged
than other woods but he has seen it damaged by termites. He often saw
termite damage within the Perth hills area. For instance, he often saw
damaged older gate posts which are commonly made of jarrah. There
are wooden electricity poles on his property which are made of jarrah
and were installed between 1978 and 1979. He recalls termite damage
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to a couple of the consumer poles. In the early 1990s one of the
wooden poles on his property fell down as a result of rot. Mr Lulich
engaged an electrician to replace the pole with a new steel pole.
Mr Cechner
67

Mr Cechner has lived on the property adjoining Mrs Campbell's
property since December 1978. His evidence is that the PA pole was
installed before he moved into the property in 1978. He was not
cross-examined by any party.

Evidence adduced by IAG and Alliance plaintiffs
Stuart Campbell
68

Mr Campbell is the son of the third defendant, Mrs Campbell. He
lived on the property between 1974 and 1985. The effect of his
evidence is that the PA pole was installed by his late father sometime
between 1980 and 1985.

Evidence adduced by Western Power
Mr Ogilvie
69

Mr Ogilvie is employed as the electrical systems inspection
manager in the WA Electrical Inspectors business area owned and
operated by Western Power. He gave evidence of inspection
notification procedure prior to 2015, common faults with consumer
poles, and his role in inspecting faults with wooden consumer poles.

Evidence adduced by Thiess
Mr Bartosch
70

Leonard Bartosch was a leading hand linesman employed by
Thiess. He was the team leader of the Thiess line crew that carried out
the work on 19 July 2013. He was responsible for inspecting the PA
pole and ensuring that it was safe to work on.

71

Mr Bartosch gave his evidence-in-chief by a witness statement.
Mr Bartosch says that he checked the PA pole.

72

Mr Bartosch gave a statement to Thiess on 14 January 2014, two
days after the fire. He said that the line crew replaced the termination
pole by installing a new pole next to the old pole. He said that they did
a check on the consumer pole (the PA pole) - a sound check with a
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hammer and dug down to see if the pole (the PA pole) was good. He
said it was good, and they carried on with their work.
73

Mr Bartosch gave a more detailed statement to Energy Safety on
16 February 2014. This statement includes the following:
I dug down around the consumer pole about 200 - 300 mm, I wiped the
sand and dirt off the pole with my gloves. The pole looked good, I took
a claw hammer and just knocked on the pole from where I dug down to
about a metre. The pole sounded good to me and I also gave it a little
push, it was all good. I did not notice any termite activity on the pole.

74

Mr Bartosch completed a witness statement of 12 December 2017
which was his evidence-in-chief at this trial. That statement is more
detailed than his previous statements.

75

Mr Bartosch did his best to recall what he did and what happened
on the morning of 19 July 2013. However, for the reasons I set out
later in these reasons, I find he had no specific recollection of
inspecting the PA pole.

76

Ultimately, Mr Bartosch's evidence about the pre-work inspection
of the PA pole on 19 July 2013 was a reconstruction of what he
believed he would have done based on his usual practice, rather than a
specific recollection of what he did do.

Evidence adduced by Mrs Campbell
Mrs Campbell
77

Mrs Campbell had little recollection of the PA pole being
installed. She does not remember seeing any signs of termite
infestation or rot on the PA pole. She said she thought that because the
PA pole was made of jarrah termites could not get into it.

78

Mrs Campbell said that before the fire her late husband used to
arrange to have the house inspected for termites approximately every
year. Mrs Campbell said that they had had trouble with termites in fruit
trees on the property. She gave evidence that jarrah stumps under the
house had been infested with termites and had to be replaced.

79

Mrs Campbell said she was never told by anyone that there were
any risks with using wooden poles to support overhead power lines or
that she should arrange an inspection of the PA pole on her property, or
who should conduct such an inspection or how such an inspection
should be conducted. She said that if she had been told that the PA
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pole needed to be looked after, that it would eventually have to be
replaced, that looking after the PA pole was her responsibility, and that
she should arrange inspections of it by some sort of expert, then she
would have arranged those inspections or asked her husband or children
to help her in arranging the inspections.
Documentary evidence
Electronic trial book
80

Documents adduced in evidence were submitted and viewed
electronically in the electronic trial book. By the end of the trial about
1,200 documents had been adduced in evidence electronically.

Energy Safety bushfire report
81

Energy Safety conducted an investigation into the bushfire. Its
report dated 2 December 2014 was received in evidence. There was
some debate about the evidentiary status of the contents of the report.
Energy Safety's investigation found that the PA pole failed below the
ground line due to fungal decay and damage by termites and fell in a
westerly direction. As the PA pole fell, the property owner's
underground submains cable was pulled through the cable hole at the
base of the main switchboard enclosure which exposed the conductor's
single insulation to the sharp metallic edges of the hole, damaging the
insulation. This caused a short circuit fault resulting in arcing. Hot
molten metal globules from the conductors and the metal enclosure
dropped to the ground, igniting the dry vegetation around the base of
the PA pole. Those findings are accepted by all of the parties. I accept
those findings.

82

The report refers to witnesses who provided relevant information
on events leading up to and on the day of the bushfire. The report
refers to statements by the members of the Thiess line crew. I have
already referred to the statement of Mr Bartosch. The report also refers
to a statement by 'linesmen one' which includes the statement: 'I saw
that someone had dug around the consumer pole due to the ground
being disturbed'. The report also refers to 'linesman apprentice' who
said: 'I remember seeing … dig around the consumer pole'.

83

Neither the linesmen nor the linesman apprentice gave evidence.
In the circumstances, I place little weight on their reported observations
that someone dug around the base of the PA pole. Later in these
reasons I set out my finding that, whilst Mr Bartosch may well have
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dug around the base of the PA pole, he did not do so to a depth or width
that enabled him to carry out an adequate hammer test below the
ground line.
E. EXPERT EVIDENCE
The conclaves
The expert witnesses were divided into four conclaves.

84

Conclave 1
85

Conclave 1 was concerned with issues relating to wood, rot and
termites and the cause of the PA pole collapse.
The conclave consisted of:

86

•

Geoffrey Boughton, an engineer engaged by the Herridge
plaintiffs;

•

James Creffield, an entomologist engaged by Thiess;

•

Theo Evans, an entomologist engaged by the Herridge
plaintiffs;

•

Don Ewart, an entomologist engaged by Western Power;

•

Robert Fairweather, an engineer engaged by Mrs Campbell;

•

Henry Hawes, an engineer engaged by the IAG and Allianz
plaintiffs;

•

Martin Horwood, an entomologist engaged by IAG and Allianz
plaintiffs;

•

Terry Kershaw, an engineer engaged by Thiess;

•

Colin MacKenzie, an engineer engaged by the IAG and Allianz
and RAC plaintiffs;

•

Michael Powell, a mycologist engaged by Thiess;

•

Nathan Spencer, an engineer engaged by Western Power;

•

John Thornton, a mycologist engaged by Thiess; and
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•
87

Peter Vinden, a wood scientist engaged by the Herridge
plaintiffs.

A conclave was convened of the conclave 1 experts to prepare
agreed responses to questions set by the court. The conclave occurred
in Melbourne from 1 to 4 February 2018 and was presided over by the
Principal Registrar. Following the conclave, the participants produced
a joint expert report which was filed on 13 March 2018 and referred to
in the proceedings as JER1. The experts who participated in conclave 1
gave their evidence concurrently according to the trial protocol which
was implemented by orders made prior to the trial. I broadly accept the
majority opinions expressed by the experts in JER1.

Conclave 2
88

Conclave 2 was a conclave of experts to consider issues relating to
industry and appropriate practices for the electricity distribution
industry in Australia relating to inspections of wooden poles.

89

The conclave 2 participants who also participated in conclave 1
were:

90

•

Geoffrey Boughton;

•

Robert Fairweather;

•

Henry Hawes;

•

Colin MacKenzie;

•

Michael Powell; and

•

Nathan Spencer;

The conclave 2 participants who did not participate in conclave 1
were:
•

Dennis Clarke, a material scientist with industry experience
engaged by the Herridge plaintiffs;

•

Phillip Clarke, a mechanical engineer engaged by the Herridge
plaintiffs; and

•

Terry Krieg, an electrical engineer engaged by Western Power.
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The conclave 2 experts participated in a conclave in Perth from
9 to 12 April 2018 presided over by the Principal Registrar. The
conclave was convened to prepare agreed responses to questions set by
the court. After the conclave the participants produced a joint expert
report which is described in these proceedings as JER2. The experts
who participated in conclave 2 also gave their evidence concurrently
according to the trial protocol.

92

The conclave 2 experts considered industry practice and
appropriate practice for the electricity distribution industry in Australia
(including Western Australia) as to the procedures to be followed
during and the timing of scheduled in-service asset inspections of
wooden poles by an asset inspector in areas like the Perth hills area.
Industry practices were assumed to apply to practices that were
documented by Australian utilities in the period 1994 to January 2014.
Appropriate practice was based on expert consideration of relevant
technologies and practices that were available in the period and likely
to have given the best inspection outcome.

93

The experts generally agreed that industry practice was for a pole
inspection every three to six years after an initial period with minimal
inspection. The inspection procedure involved risk assessment, pole
identification, visual inspection, sounding, digging and drilling where
required, assessment of pole residual strength, recording of defects and
actioning repairs as required.

94

It is not necessary to consider industry or appropriate practice in
relation to regular asset inspections any further because Western Power
carried out no regular inspections of the PA pole. If Western Power
owed a duty of care to the plaintiffs to carry out regular inspections of
the PA pole Western Power breached that duty.

95

It is necessary to give more attention to industry and appropriate
practice for a network operator and a contractor undertaking an
inspection of a wooden pole at the time of or performing works like the
July 2013 works carried out by Thiess. I will consider the experts'
opinions in relation to that matter later in these reasons.

Conclaves 3 and 4
96

Conclave 3 was concerned with the valuation of property damage
suffered by Mr and Mrs Elwood as a result of the fire.
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97

Stuart Forbes and Craig Butler were instructed by the Herridge
plaintiffs to undertake an assessment of the Elwoods' losses. Graham
Peters was jointly instructed by both Western Power and Thiess.

98

The experts participated in a conclave in Perth on 21 and
22 September 2017 presided over by the Principal Registrar. Again, the
conclave was convened to prepare agreed responses to questions set by
the court. After the conclave they produced a joint expert report
referred to as JER3.

99

The experts reached agreement on the replacement value of the
building and structures, and the value of the damaged contents, vehicles
and garden. The experts identified a limited number of loss items that
they were not able to assess. Through conferral the parties were able to
resolve the outstanding matters and agreed that the court should accept
the valuations expressed in JER3, together with the agreed value of a
small number of additional items.

100

JER3 did not however address all of the loss claims brought by the
Elwoods. JER3 did not address the claim for lost and damaged gardens
and grounds, as Mr Peters had not been instructed to assess such losses.
The defendants accept the losses and their quantification by Mr Butler,
except for $31,000 claimed in respect of eucalyptus trees. I will
consider the expert evidence of Mr Butler and the various arguments
made in relation to the same later in these reasons. No viva voce
evidence was required of the conclave 3 experts.

101

Conclave 4 concerned the impact on the market value of
residential property in and around the suburbs of Parkerville, Stoneville
and Mount Helena as a result of the fire. Mr William Gurry was
instructed by the Herridge plaintiffs and Mr David Moore was
instructed by Western Power and Theiss. As the Elwoods did not press
a claim for fire blight, the recovery of such loss did not fall to be
determined by this trial.

F. THE PA POLE
Ownership of the PA pole and things on and attached to it
102

The PA pole was installed on the Property by Mrs Campbell's late
husband. The evidence of Mr Cechner is that the PA pole was installed
before he moved into the adjoining property in December 1978. The
evidence of Mrs Campbell's son, Stuart Campbell, is that the PA pole
was installed sometime between 1980 and 1985. Having regard to that

Page 35

[2019] WASC 94
LE MIERE J

evidence and the expert evidence, I find that in July 2013 the PA pole
had been in the ground for at least 30 years and probably longer.
103

The PA pole was made of jarrah. It was about 5.5 m above the
ground and was embedded 1.1 m in the ground. At the time of the fire
in January 2014, it was about 21 cm in diameter at ground level and
tapered to about 16 cm in diameter at the tip.

104

I have set out earlier in these reasons the apparatus and equipment
that facilitated the passing of electricity from the conductor on the
termination pole by the service cable to Mrs Campbell's property and
ultimately her residence. Western Power owned the service cable, the
wedge clamp, the meter, the meter panel and the service protection
fuses. Mrs Campbell owned the PA pole, the connection bracket or
metal hook at the top of the PA pole, the mains connection box, PVC
conduit, consumer mains cable, switchboard enclosure, switchboard
panel, mains switch, submains fuses and the submains cables.

Cause of the PA pole failure
105

The conclave 1 experts considered: what was the cause(s) of the
failure of the PA pole on 12 January 2014? The experts who answered
this question substantially agreed on the answer. I accept their agreed
answer which is as follows: the PA pole lacked the structural capacity
at the failure point below ground to resist the applied actions due
primarily to bio-deterioration.

106

The
expert
engineers
(Mr Boughton,
Mr Fairweather,
Mr Kershaw, Mr MacKenzie and Mr Spencer) estimated the structural
capacity in bending of the failure zone of the PA pole as at 12 January
2014. I accept their estimate. The estimate is based on two parameters.
The first parameter is a residual cross-section of timber fibres that gave
a section modulus (cross-sectional property used to determine bending
moment capacity) appropriate to the failure direction, of 2% to 4% of
the original section modulus. The second parameter is a bending fibre
strength for the residual cross-section of 10 to 15 MPa, which was used
in accordance with Western Power's practices for jarrah utility poles.

107

The bending capacity was determined by multiplying the two
parameters together. The estimated bending capacity of the failure
section in the critical direction of the PA pole was 1% to 2% of the
design bending capacity associated with a new jarrah pole of the same
size (that is, 10 to 15 MPa). Bending moment capacity in this context
is a reference to the structural capacity of a pole. Where a pole breaks
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under a known load or force, the bending moment capacity is the
bending moment at the time of failure. So, the bending moment
capacity is the structural capacity of a pole measured in kNm; it is the
maximum moment that the PA pole could be expected to take before it
breaks.
108

Applied actions refers to the combined loads applied on the PA
pole on 12 January 2014 by the service cable, the lean of the PA pole,
and the wind. The bending moment produced by these loads exceeded
the remaining 1% to 2% design bending capacity of the PA pole in the
critical direction.

109

Works on overhead electrical systems can change tension in
cables. It is likely that the tension in the service cable on 12 January
2014 was around 90 to 100 N, which is within the capacity of
serviceable PA poles. Here, serviceable means fit for its purpose as a
PA pole. In this context serviceable, or fit for purpose, is based on
definitions used by utilities and useability. The experts considered
three types of serviceability condition and applied them to the PA pole,
based on three measures; capacity to resist loads, cross-section area and
time. Those conditions are considered later in these reasons.

110

The tension in the service cable, together with wind actions at the
time of failure, contributed to the total load on the PA pole, which
exceeded the structural capacity of the PA pole on the day it failed.

111

Bio-deterioration is a term to encompass the actions of organisms
that degraded the wood. In this case the deterioration principally
consisted from the actions (and interactions) of wood rotting fungi,
microbes and subterranean termites.

Condition of the PA pole
Indicative degradation model
112

The conclave 1 experts gave evidence about the probable
condition of the PA pole over a period of time prior to its failure. Nine
of the 13 experts who participated in conclave 1 participated in
developing an indicative degradation model for the wood in the failure
region of the PA pole. They developed the model to assist in
estimating the condition of the PA pole in the period leading up to the
failure on 12 January 2014.
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The experts described the model as simplistic. It makes a number
of assumptions.

114

The participating experts appreciated that the true degradation of
the wood at the critical cross-section of the PA pole would not have
followed the model, but the model was derived to provide a method of
testing the effect of different deterioration rates in a way that gave an
optimistic view of the likely performance of the PA pole. The model
made assumptions that resulted in it giving an optimistic view of the
structural capacity of the PA pole in the five years immediately
preceding its failure.

115

Deterioration rates are set as the thickness of wood removed from
the residual cross-section in one year - in this case twice the thickness
of the wood removed in a single six month time increment. Six
monthly time increments were used. As the PA pole failed in January
2014, the previous time increment was from mid-2013. This time
increment incorporated half of the annual more active phase (warmer
temperatures) for termite activity. The increment previous to that one
was from January 2013 to mid-2013 and incorporated the other half of
the annual more active phase (warmer temperatures) for termite
activity. They were quite close to having equivalent deterioration
potential. Therefore, half of the annual deterioration rate could be
expected in each six month increment.

116

By repeating the calculations for a large number of time
increments, the bending moment capacity could be plotted against time
for each assumed deterioration rate. In this way the structural
consequences of various average deterioration rates could be shown.

117

The participating experts based their assumptions about
deterioration rates on data tabled from a report entitled 'Report on
project to review destructive test data on power poles to determine the
influence of preservative treatment type and species on residual fibre
strength' prepared for Energy Networks Association Limited, Power
Pole and Cross-arm Forum which was released in January 2016. The
project assembled structural test data on utility poles from a number of
different Australian sources.

118

The model shows bending moment capacity over time. The model
took the failure of the PA pole in January 2014 as its starting point and
then plotted its bending moment capacity back in time based on a range
of assumed deterioration rates. The model showed critical times and
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the bending moments required for various serviceability requirements.
The serviceability requirements are the bending moment capacity or
other criteria to meet the requirements that the PA pole be serviceable
or fit for its purpose under various standards, in particular, WA
Electrical Requirements (12 kNm), maintenance requirement (6 kNm),
and minimum design moment under ultimate wind case (3.8 kNm).
The table set out below9 shows the deterioration rates leading to the
estimated moment capacity of the PA pole and different times. The
moment capacities of the PA pole for various degradation rates are
shown in the lower part of the table. The critical times are shown in the
upper part of the table:
Table A2.1 Degradation rates leading to estimation of moment capacity
of the PA pole at different times.
Deterioration
Rate (mm/yr)

0.5 mm/yr

1 mm/yr

2 mm/yr

4 mm/yr

10 mm/yr

ENA
report

Date capacity
3.8 kNm

early 2003

mid 2006

early 2009

early 2011

mid 2012

early 2012

Date capacity
6 kNm

early 1999

mid 2003

early 2007

mid 2009

mid 2011

mid 2008

Date capacity
12 kNm

mid 1985

early 1997

early 2002

early 2005

early 2007

early 2003

Date
value

mid 1985

mid 1999

early 2007

mid 2010

mid 2012

50%

Date

Moment capacity (kNm)

Early 2014

0.25

0.25

0.25

0.25

0.25

0.26

Mid 2013

0.33

0.39

0.52

0.76

1.4

0.79

Early 2013

0.42

0.55

0.81

1.3

2.5

1.3

Mid 2012

0.52

0.73

1.1

1.9

3.7

1.8

Early 2012

0.63

0.92

1.5

2.5

4.8

2.4

Mid 2011

0.75

1.1

1.8

3.1

5.8

2.9

Early 2011

0.87

1.4

2.2

3.7

6.8

3.4

Mid 2010

1.0

1.6

2.6

4.4

7.7

3.9

Early 2010

1.1

1.8

3.1

5.1

8.5

4.5

9

The table was produced by the conclave 1 expert witnesses at page 21 of the appendices to JER1 which is
exhibit 349.
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The model showed the expected capacity of the PA pole did not
meet any of the standards in July 2013 even if a deterioration rate of
10 mm a year, which was on the extreme high end of the possible
deterioration rates, was assumed.

120

The experts who created and used the model recognised its
limitations. It is a useful tool for estimating the condition of the pole
back in time from its known condition and characteristics in January
2014.

Pole in substantially same condition for more than 5 years prior to failure
121

The conclave 1 experts were asked: What is the probable period
of time over which the PA pole had been in substantially the same
condition as it was immediately prior to its failure on 12 January 2014?
The question was answered by all of the experts except Mr Kershaw.
The experts agreed answer was as follows. The PA pole was subject to
bio-deterioration agents from the date of installation. Wood decay and
termites had been acting upon the PA pole for some time. The rates at
which bio-deterioration progressed would not have been constant.
Retrospectively, the definitive condition for the PA pole cannot be
known for any particular date or period. However, the average rates of
bio-deterioration over the surface life of the PA pole can be estimated,
to predict the likely condition of the PA pole at particular periods of
time.

122

Each of the experts then gave their opinion concerning the external
visual condition and the internal or below ground conditions of the
PA pole over time.

External visual condition
123

The view of the majority of the experts is that externally the
PA pole would have looked similar to its appearance in January 2014
for some years, probably more than five years. That is essentially the
opinion of Mr Boughton, Mr Ewart, Mr Hawes, Mr Horwood,
Mr Spencer and Mr Vinden. I accept their opinion. Mr Powell
considered the period of time the PA pole would have looked similar to
its appearance in January 2014 was not quantifiable, but it would have
been broadly similar for a number of years. Mr Evans also said its
appearance would have been similar for five years. Mr Fairweather's
opinion that the PA pole would have had the same external appearance
for several years because above ground deterioration is generally slow,
broadly supports the majority opinion.
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Mr Mackenzie considered that the PA pole would have had the
same external appearance for 6 to 12 months. Mr Thornton and
Mr Creffield were broadly of the view that no one could say with any
certainty what the appearance of a pole would have been at any time in
the past. I do not find that their opinions detract from the opinion of the
majority of the experts concerning the probable period of time over
which the PA pole had been in substantially the same external condition
as it was immediately prior to 12 January 2014.

125

I find the opinions, and reasons, of the majority compelling. I find
that externally the PA pole would have looked similar to its appearance
in January 2014 for some years before, probably more than five years.

Internal and below ground condition
126

As to the internal and below ground condition of the PA pole, I
consider this below when I consider whether the PA pole was internally
in substantially same condition in July 2013 as January 2014.

The PA pole was unserviceable in July 2013 and some years prior
127

The conclave 1 experts were asked: What is the probable period
of time over which the PA pole had been in an unserviceable condition,
that is, a condition in which the PA pole was not fit for its purpose?
The question was addressed by all of the experts except Mr Kershaw.

128

The experts observed that there is no existing definition of
unserviceable for consumer PA poles. There are several potential
definitions of unserviceable or not fit for purpose, based on other
definitions used by utilities and useability. The experts considered
three types of serviceability condition that applied to the PA pole, based
on three measures: capacity to resist loads, cross-section area and time.

Capacity to resist loads
129

The capacity to resist loads is dependent on deterioration. The
experts refer to three standards in relation to ground line bending
moments. The first is that specified in the Western Australian
Electrical Requirements in relation to consumer and point of attachment
poles. The requirements are that the PA pole be capable of
withstanding a horizontal force of 2,250 N applied at 5.2 m above
ground which equates to a force of 11.7 kNm or approximately
12 kNm. The second standard is a maintenance requirement adapted
from AS 7 000 which assumes a person climbing a pole with 50 kg of
tools and equipment, a maintenance wind of 100 Pa and doubling the
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aerial cable weight span all with a load factor of 2. To meet that
standard the PA pole must be able to resist a force of 6 kNm. The third
standard is the minimum bending moment capacity on the PA pole due
to design wind load factor set to 1.0 in any direction and again having
reference to AS 7 000. This led to a required load capacity of 4.8 kNm.
Cross-section area
130

In relation to cross-section area, the standard adopted by the
experts was a reduction in cross-section area that would result in a 50%
reduction in section modulus. This was based on the Electricity Supply
Association of Australia guidelines.

Time
131

Time based conditions were based on Western Power publications.
Western
Power
Operational
Inspection
Work
Practice
Standard 6.2 - 'Pole inspection prior to work' states that unreinforced
network poles more than five years old are not safe to climb. Western
Power Wood Pole Inspection and Assessment Procedure states
unreinforced network poles are considered to be at risk and will require
remedial action and require further inspection after 25 years.

Probable dates
132

The experts then considered the probable dates after which the
PA pole had been in an unserviceable or not fit for purpose condition
having regard to those standards and the bio-deterioration model to
which I have referred. The experts accept that while all values are
estimates based on the bio-deterioration model, the confidence in the
predicted values decreases the further they are from the 12 January
2014 failure date.

133

Their opinion is set out in the following table which gives the
estimated date at which the PA pole became unserviceable (not fit for
purpose) according to various definitions at differing rates of
deterioration.
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Rate of biodeterioration
(mm/yr)

12 kNm

6 kNm

3.8 kNm

50% loss
of section
modulus

5 years

25 years

WA Electrical
Requirements

Maintenance
load

Minimum
design
moment
under
ultimate
wind case

Common
industry
inspection
criterion

Western
Power
Operational
Inspection
Work
Practice
Standard

Western
Power Wood
Pole
Inspection
and
Assessment
Procedure

1

Prior to 1999

Mid 2003

Mid 2006

Mid 1999

NA

NA

10

Early 2007

Mid 2011

Mid 2012

Mid 2012

NA

NA

NA

-

-

-

-

1979

1999

134

Various experts expressed qualifications or reservations.
Mr Creffield was unable to provide an opinion with any form of
reliability, certainty or confidence as to the historical condition of the
PA pole. He said it cannot be quantified. Mr Thornton did not believe
it was possible to estimate with any reliability when the PA pole first
became unserviceable. Mr Powell did not accept that the degradation
of the PA pole could be modelled retrospectively with any degree of
accuracy as it relies on too many assumptions of known and unknown
variables.

135

I accept that the degradation of the PA pole cannot be modelled
with any high degree of accuracy. That was recognised by the majority
of the experts who used the model. However, it is a useful tool and is
an aid to the experts' opinions based on their knowledge, experience
and expertise.

136

I am satisfied that the PA pole was unserviceable in the sense of
not being fit for its purpose in July 2013; it lacked the structural
capacity to withstand forces likely to be applied to it even though it was
strong enough to remain standing at that time. Further, I am satisfied
that the PA pole ceased to be serviceable sometime prior to that, and
probably before 2010.

The PA pole internally in substantially same condition in July 2013 as
January 2014
137

As noted above, Mr Boughton's opinion is that the wood at the
failure region had been actively degrading prior to the failure and it is
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likely that the bending moment capacity of the PA pole in July 2013 at
the failure zone was still very low, likely less than 1 kNm which is
significantly lower than the value required to resist design wind forces
on the PA pole and the service cable.
138

Mr Evans was of the opinion that a combination of wood rot fungi
and other microbes, plus termites, were slowly degrading or consuming
the wood in the PA pole. The likely rate of wood consumption was a
few millimetres per year, although it fluctuated over the seasons.
Therefore, the large internal hollows observed after the PA pole had
failed were present for some years.

139

Mr Fairweather and Mr Hawes considered the PA pole was
internally in substantially the same condition in July 2013 as in January
2014.

140

Mr Horwood considered that the PA pole was in substantially the
same condition for at least 12 months before January 2014.

141

Mr MacKenzie considered that the PA pole was internally in the
same condition for 6 to 12 months before January 2014.

142

Mr Powell considered that it could not be determined with any
accuracy or confidence how long the PA pole had been internally in
substantially the same condition before January 2014, but in his opinion
it is likely that the PA pole was in substantially the same condition for
days or perhaps weeks prior to its failure.

143

Mr Spencer considered that based on the extent of decay in the
PA pole adjacent to the failure location and the observation that the
termites appeared to avoid consuming the areas with minimal decay, it
is likely the strength of the PA pole would have been substantially the
same for the six months prior to 12 January 2014.

144

Mr Thornton considered it cannot be determined with reasonable
certainty what condition the PA pole might have been in at times prior
to January 2014.

145

Mr Vinden expressed his opinion by stating that conservatively,
the PA pole was unfit for purpose for at least five years prior to its
failure and potentially much longer.

146

I find the opinions of the experts who considered that the PA pole
was substantially in the same condition in July 2013 as in January

Page 44

[2019] WASC 94
LE MIERE J

2014, and their reasoning, compelling. I find that the pole was
internally in substantially the same condition in July 2013 as in January
2014.
The PA pole internally and externally in substantially same condition in
January 2010 as January 2014
147

There was significant agreement in JER1 as to the likely condition
of the PA pole in 2010, with the exception of Dr Thornton,
Mr Creffield and Mr Powell. The evidence of the majority of the
conclave 1 experts was that the majority of the damage observed in the
PA pole after its failure had occurred by 2010. I find that the visual
condition of the PA pole externally and at approximately 170 mm
below ground level would have been much the same in 2010 as in
January 2014.

G. THIESS WORKS 19 JULY 2013
Contractual arrangement
148

As I have said Western Power and Thiess entered into a contract
for Thiess to provide services if and when required by Western Power
(the Umbrella Deed). Each Works Order made by Western Power and
accepted by Thiess gave rise to a separate contract on the relevant terms
of the Umbrella Deed.

July 2013 works involved
149

Western Power and Thiess entered into a contract by the execution
of Works Order 3999 dated 27 June 2013. The Works Order provided
for services to be provided by Thiess. The services included replacing
the termination pole. Since the service cable between the termination
pole and the PA pole was the old form of service cable, s 8.5 of the
Work Practice Manual required that cable to be replaced with XLPE
service cable, wedge clamps and connections.

150

The work was carried out by a Thiess line crew on 19 July 2013.
On that day the Thiess line crew carried out other work in the vicinity.
Thiess says that the work to be performed required its line crew to
perform a safe-to-work test on the PA pole but it was not engaged to
perform an asset inspection of the pole.
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Did work alter the load on the PA pole?
151

The July 2013 works altered the load on the PA pole at least
during the course of the work. The service cable carries weight which
is a load to the side of the PA pole. The expert evidence is that the
removal of the service cable, and the subsequent stringing of a new
service cable, each result in at least a temporary change in the load on
the PA pole. I accept the evidence of Mr Spencer and Mr Krieg that the
alteration of the load on the PA pole after the works were completed
compared with before the works commenced was minimal or very
small.

What inspection did Thiess make of the PA pole?
152

As I have said, Mr Duffy was the Area Supervisor for Thiess. On
11 July 2013, he attended Parkerville to carry out a scope of work on
the site on which Thiess were going to do the work on 19 July 2013.
There were about 20 Western Power poles to be changed in that area on
the day. On 18 July 2013, he attended the Parkerville area again to
discuss the work with the switching operator.

153

On 19 July 2013 at about 6.45 am, Mr Duffy conducted a pre-start
meeting at the Kewdale yard with the team leaders. They had 20 poles
to change in the area for the day in about a 1 km area. Mr Duffy visited
the site where team leader Leonard Bartosch was working near the
corner of Johnston and Granite Roads. He spoke to the crew and
noticed that the wrong size poles had been delivered. He arranged for a
couple of new poles to be dropped off however it was going to take a
couple of hours. Mr Duffy did not carry out any inspection of the
PA pole.

154

Mr Bartosch was the team leader of the crew that performed the
works on the termination pole. Mr Bartosch gave his evidence-in-chief
by a witness statement he signed on 12 December 2017. He had
previously given and signed two statements. The first is a handwritten
statement he gave to Thiess on or about 14 January 2014 (TS
Statement). The second is a typed sworn statement he gave to Energy
Safety on 26 February 2014 (ES Statement).

155

The Parkerville bushfire occurred on Sunday, 12 January 2014.
Mr Bartosch first learned about the fire on the following Monday or
Tuesday when he went to work and was told by Thiess' Operations
Manager, Mr Doran, about the bushfire and that Mr Bartosch's crew
had in July 2013 worked on the PA pole which had fallen and caused
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the bushfire. Mr Doran asked Mr Bartosch to prepare a statement
setting out what he could recall about the July 2013 works.
Mr Bartosch prepared the TS Statement for that purpose. Before
writing the TS Statement Mr Bartosch reviewed the jacket documents
and photos from the job taken by the Thiess scoping team prior to the
works. The jacket documents are a folder of documents which includes
information about the jobs the line crew have been assigned that day
and various forms they need to complete during or after completing the
job.
In cross-examination Mr Bartosch agreed that the jacket
documents told him nothing about the particular PA pole. Mr Bartosch
agreed that he wrote down everything he remembered about the
PA pole in the TS Statement.
156

The TS Statement includes the following about inspecting the
PA pole:
We done a check on the consumer pole (a sound check with a hammer
and dug down to see if the pole is good, it was good and we carried on
with our work).

157

In cross-examination by counsel for the RAC plaintiffs, Mr Price,
Mr Bartosch agreed that at the time he made the TS Statement it was
his recollection that he did the sound check first and then he did the
digging after the sound check.
In his subsequent statements
Mr Bartosch says that he did the digging first and then the hammer
check. In the TS Statement Mr Bartosch made no mention of a visual
check of the pole above ground. In cross-examination he agreed that
his statement made no mention of a visual check above ground of the
entire length of the PA pole because when he made the statement he did
not recall conducting that kind of a check.

158

In answer to a question from senior counsel for the IAG/Allianz
plaintiffs, Mr Whitten SC, Mr Bartosch agreed that he did not actually
have any specific recollection that he did a sound check with a hammer
and dug down to see if the pole was good, he said that was a standard
practice and that was all in fact he could recall about what he must have
done on that day. After senior counsel for Thiess stated in
Mr Bartosch's presence that counsel was almost certain Mr Bartosch
did not understand that question, Mr Whitten asked further questions in
answer to which Mr Bartosch confirmed that doing a sound check with
a hammer and digging down to see if the pole was good was standard
practice. Mr Bartosch then gave the following answer to the following
question:
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Q: You don't actually recall what was specifically done that day?
A: Well I know that its standard practice for us to (indistinct) consumer
poles. I knew there was consumer pole because their services
(indistinct) off the pole. So yes.
159

During the Energy Safety investigation Mr Bartosch attended the
Property to refresh his recollection of the July 2013 works and attended
a re-enactment of the works. He looked at photographs that he took of
the July 2013 works and he performed a re-enactment of the hammer
test at the Thiess Kewdale depot which was videotaped by Energy
Safety. He provided Energy Safety with a statement which he signed
on 26 February 2014 (ES Statement).

160

In the ES Statement Mr Bartosch gives the following account of
his inspection of the PA pole:
As we were working on a consumer pole it had to be checked.
I dug down around the consumer pole about 200-300 mm, I wiped the
sand and dirt off the pole with my gloves.
The pole looked good, I took a claw hammer and just knocked on the
pole from where I dug down to about a metre.
The pole sounded good to me and I also gave it a little push, it was all
good.
…
I did not notice any termite activity on the pole.
I can't recall the switchboard cover being there or not.

161

In his December 2017 witness statement Mr Bartosch gives the
following account of his inspection of the PA pole:
I dug down around the consumer pole … with a shovel to about 200 to
300 mm. I wiped the sand and dirt off the pole with my gloves. I
looked at the below ground portion of the pole for visible signs of rot or
insects. I was looking for any holes in the pole where rot or insects had
eaten away at the wood or obviously damaged the timber. I did not see
anything of that kind.
I then took a claw hammer and performed a hammer test on the pole.
A hammer test is a test that I first learned when I came to Thiess
Services in or around September 2005. At that time, it was common
practice for Thiess Services linescrew to use a hammer test to check
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consumer poles before carrying out their work. It was something I saw
occur almost every day while working as a linesman.
I cannot recall who it was that first taught me how to do a hammer test,
but it is something I learnt on the job while working with Thiess
Services. From very early on in my time with Thiess Services - within
my first or second year - it became my usual practice to test consumer
poles with a hammer test when working on adjacent Western Power
distribution poles. I performed such tests multiple times a week by
working with Thiess Services in the period 2005 to 2006, by working at
Jemena (where I observed that it was also a test commonly performed
by Jemena linescrews) and since returning to Thiess Services in 2012.
…
I performed the hammer test on the [PA pole] by hitting the pole with
the claw hammer repeatedly at several different places on the pole. I
started from the below ground section of the pole (which I had exposed
by digging) and moved up the pole about a metre above ground. I also
moved the hammer around the pole, hitting it on about three different
sides. I could not hit it on the side where there was a conduit running
down the pole because I did not want to hit the conduit.
I do not recall how many times I hit the [PA pole], but it was a number
of times on each of the three sides of the pole. Each time I hit the pole,
I did so about as hard as I would hit a nail, swinging back
approximately 100 to 300 mm.
After the fire, I demonstrated how I performed the hammer test in the
Hammer Test Video (except that I was told by the Energy Safety
representative there was no need to dig around, and test, the base of the
pole for the purpose of the demonstration). With that exception, the
way I performed the hammer test in that video is basically the same as
the way I performed it on 19 July 2013.
When I hit the [PA pole] with a hammer the outside of the pole
remained intact. The wood did not break or splinter and the hammer
did not penetrate the wood.
When I hit the [PA pole], I listened to hear whether it sounded hollow.
It did not make a hollow or unusual sound. It sounded like a wooden
pole normally sounds.
After I performed the hammer test, I gave it a little shake to see if it
would move. The [PA pole] did not move and felt solid.
I looked up and down the consumer pole for any obvious defects such
as deep cracks or wide splits. I did not see any.
As a result of these checks and tests I formed the view that the [PA
pole] … was in good enough condition for us to perform the pole
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replacement of [the termination pole] (including the replacement of the
service cable between the [PA pole] and the [termination pole]).
I checked the [PA pole] after completing the JSA and before we
replaced [the termination pole].
162

Mr Bartosch says that Subhas, a member of the line crew,
originally filled out the CUSA Activity forms for the July 2013 works.
However, when he checked it at the end of the day, he saw that the
form Subhas gave him was difficult to read because he had crossed
things out and rewritten them on the same form. Mr Bartosch says to
make the CUSA forms clearer he copied the information onto a new
form. Mr Bartosch acknowledged that the CUSA Activity page of the
CUSA forms has been wrongly completed because 'Consumer
Pole - Structure' is ticked 'Metal (Round)' instead of 'Wood'. That is not
the only error on the CUSA Activity page. The entry for 'Mains
Connection Box Location' is 'Consumer Pole No Meter'. There was a
meter on the PA pole.

163

In his oral evidence Mr Bartosch conceded that the PA pole from
the 19 July 2013 works was one out of hundreds and hundreds he had
inspected in the two-year period prior to the fire. He admitted 'it is
possible' he cannot recall inspecting the PA pole. Under further
cross-examination, he agreed that the inspections as set out in his
statements were his usual practice as at 19 July 2013 and that all he
could recall was what he thinks he must have done on that day, based
on his usual practice. Mr Bartosch later said that he did have a
recollection of what he did that day.

164

The RAC plaintiffs submit that Mr Bartosch did not carry out an
inspection of the PA pole. Senior counsel for the Herridge plaintiffs,
Mr Armstrong QC, submitted that Mr Bartosch's evidence as to how he
performed the 'dig' aspect of the test is objectively improbable for four
reasons. First, he said he dug right around the pole to 200 mm to
300 mm which took about two minutes. Secondly, he did this work
without leaving any sign of disturbed or even trod on grass or soil
around the base of the pole - his photograph of the PA pole10 shows the
ground relatively close to the base of the pole and on the south west
quadrant, being the quadrant opposite the conduit and therefore the
easiest place for him to dig and displace soil. Thirdly, he failed to
detect the vascular tree roots growing into the side of the pole at around
170 mm below the ground line and from two quite different directions,

10

Exhibit 753.
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at least one of which was well away from the conduit. Fourthly, he did
not detect the dull sounds of grossly rotted and termite damaged wood
just halfway down the zone he claims to have excavated, when the
majority of the conclave 1 experts agreed that virtually all the
degradation had been complete by July 2013 and the conclave 2 experts
considered that even 50% of the eventual biodegradation would have
been detected by a competent safe-to-work inspection.
165

The photograph does not show the area immediately around the
base of the PA pole. However, it does show that any digging around
the base of the PA pole on the south west quadrant did not extend very
far from the base of the pole. I conclude that Mr Bartosch did not dig
around the base of the PA pole to a depth and a distance away from the
PA pole to enable him to carry out a sound test at and below the
fracture zone, the zone where the PA pole failed.
I accept
Mr Fairweather's evidence that if the PA pole had been hit solidly
below ground line in multiple directions, the hammer would probably
have sunk into the PA pole. I accept the agreed proposition of the
conclave 2 experts, that if a hammer test had been performed below
ground level the PA pole would have sounded dull and probably
hollow, impacts would have uncovered decayed sections and possibly
penetrated the surface where the good wood was at or near 1 mm thick.

166

I am not satisfied that Mr Bartosch did not carry out any
inspection of the PA pole. However, he has little, if any, actual specific
recollection of the PA pole, and his inspection of it, on 19 July 2013. I
make that finding on the totality of the evidence including the following
matters.

167

Mr Bartosch inspected between 460 and 690 poles each year. His
usual practice required him to perform six or seven hammer tests per
week. The PA pole was just one of hundreds of poles he inspected in
the two-year period prior to the fire. He made no notes about the PA
pole on 19 July 2013. After completing the inspection of the PA pole
on 19 July 2013, he did not think about the PA pole again until after the
Parkerville bushfire six months later.

168

Mr Bartosch first turned his mind to the PA pole a couple of days
after the fire on 12 January 2014, when told by Thiess management
about the fire, that he had worked on the PA pole and he was asked to
prepare a statement. At that time, Mr Bartosch had no actual
recollection of the PA pole or the works he did, having worked on
hundreds of pole inspections in the six-month period since July 2013.
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In cross-examination Mr Bartosch said that when Mr Doran asked him
to prepare a statement on 13 or 14 January 2014, he had no actual
recollection about that particular pole on that particular day on 19 July
2013. After he was requested to make the statement by Mr Doran
Mr Bartosch looked at the jacket of job documents. However, they did
not assist his memory of the PA pole. The JSA form he completed on
19 July 2013 contained no reference to the PA pole. The field quality
control or assurance check list told him nothing about the PA pole. The
only document that told him anything about the PA pole - the CUSA
form - which he completed and signed, erroneously recorded the
PA pole as having been made of metal and not having a meter.
169

Mr Bartosch then visited the site with Energy Safety. His visit to
the site could have offered him only minimal assistance because by
then the remains of the PA pole had been removed.

170

During his oral evidence Mr Bartosch says he looked at
photographs on his mobile phone at the time of preparing his
TS Statement although he could not recall whether he looked at the one
relevant photo of the consumer pole when he prepared that statement.

171

In cross-examination, Mr Bartosch agreed that his mentality at the
time of the Energy Safety investigation was that he was going to tell
them that he did everything according to procedure and if someone then
decided that was a mistake, then it was a problem with the procedure.

172

Mr Bartosch could not provide details of any specific pole he had
worked on in the six months prior to trial. The reliability of
Mr Bartosch's recollection and evidence of the PA pole, and his
inspection of the PA pole in July 2013, was further undermined by the
mistakes and lack of care he showed in incorrectly completing the JSA
and CUSA forms and his own unsatisfactory explanations for having
signed off on those errors.

173

The following features of Mr Bartosch's inspection of the PA pole,
whether based on his usual practice or some actual recollection, are
noteworthy. He physically inspected the PA pole from one angle, about
5 m away from the PA pole. Inspection was from ground level - he did
not use the elevated work platform (EWP) when inspecting the pole.

174

Mr Bartosch did not know the age of the PA pole nor did he check
its age. Nevertheless, when shown a picture of the PA pole he agreed it
looked older than five years. On 19 July 2013, Mr Bartosch did not
know what a termite mudding was. He said that he had never
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encountered termites or termite damage on a pole prior to 19 July 2013.
Mr Bartosch conceded the external face of the PA pole above the
ground had splits and cracks, notwithstanding his initial evidence that
there were no cracks or splits visible in the PA pole.
H. WESTERN POWER STATUTORY FRAMEWORK
Functions
175

Western Power's principal functions are set out in Electricity
Corporations Act s 41 and relevantly include to manage electricity
transmission and distribution systems;11 to provide services that
improve the efficiency of electricity supply on electricity transmission
and distribution systems12 and to undertake, maintain and operate any
works, system, facilities, apparatus or equipment required for any
purpose mentioned in s 41.13

Powers - enter land, work on pole, replace pole
176

The plaintiffs submit that the Energy Operators (Powers) Act
1979 (WA) s 46 gives Western Power a general power to enter onto
land and s 49(c) gives Western Power more specific powers to enter
upon land and undertake various categories of work. Further, the
Herridge plaintiffs submitted that the evidence of Mr Duffy, Mr Ogilvie
and Mr Bartosch show that Western Power and Thiess conducted
themselves at all times on the basis that had any safety precaution been
discerned as required in respect of the PA pole, Western Power had
ample authority to make the site safe, at least by disconnecting power
and if it chose by replacing the PA pole immediately.

177

Western Power accepts that it, and its independent contractor, by
force of s 4(2) of the Energy Operators (Powers) Act had power to
enter onto Mrs Campbell's land for the purpose of improving Western
Power's works or maintaining them and such works included the
termination pole. To improve or maintain the termination pole, it was
necessary to inspect the PA pole and to dig around it. Digging is
expressly permitted by s 49(b) of the Energy Operators (Powers) Act.

178

Western Power submitted, and I accept, that on their proper
construction s 28(3)(c), s 49(b), s 49(c) and s 49(f) of the Energy
Operators (Powers) Act do not give Western Power power to repair or

11

Electricity Corporations Act 2005 (WA) s 41(a).
Electricity Corporations Act 2005 (WA) s 41(d).
13
Electricity Corporations Act 2005 (WA) s 41(i).
12

Page 53

[2019] WASC 94
LE MIERE J

replace a consumer's pole if that pole is not part of Western Power's
distribution works.
179

Western Power submits, and I accept, that the evidence that
Western Power sometimes permitted Thiess to effect a contract
variation to replace consumer poles or to replace goosenecks does not
mean that Western Power had statutory power to do so. Western Power
could, for example, have replaced consumer poles and goosenecks with
the consent of the owner or occupier.

180

In any event, the fact that Western Power had power to enter upon
Mrs Campbell's land and inspect the PA pole or to replace the PA pole
if it is unfit for its purpose does not mean that Western Power had a
statutory duty to do any of those things. Furthermore, the fact that
Western Power has a function and sometimes exercises power does not
impose a duty on it to exercise that function or power on all occasions.

Electricity Act s 25(1)
Issues concerning s 25(1)(a) and s 25(1)(b)
181

There is an important issue concerning the interpretation of
Electricity Act s 25(1). The plaintiffs say that the duties imposed on
Western Power by s 25(1) are relevant to and consistent with the
common law duty of care which they allege Western Power owed to the
plaintiffs. Western Power says that s 25(1) is inconsistent with Western
Power owing those duties to the plaintiffs.
The plaintiffs plead:

182

1.

Section 25(1)(a) and/or (b) imposed on Western Power a duty to
maintain the pole in a safe and fit condition for use in
connection with the supply of electricity by Western Power.

2.

Section 25(1)(a) and/or (b) imposed on Western Power a duty
not to supply electricity to the property unless Western Power
had ensured that the pole was safe to be used in conjunction
with the network in the supply of electricity by Western Power
to the mains connection box on the pole.
Western Power pleads:

183

1.

Section 25(1)(a) does not oblige Western Power to do anything
with respect to anything that does not belong to Western Power.
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2.

Section 25(1)(b) obliges Western Power to take precautions
only 'in the actual supply of electricity' and only up to the point
at which electricity passes beyond the service apparatus of
Western Power; electricity passed beyond the service apparatus
of Western Power and electricity was supplied to the Property at
the point at the top of the pole where Western Power's
conductors connected to the mains connection box and therefore
Western Power was not required to do anything with respect to
the maintenance or otherwise of the pole.

Principles of statutory interpretation
184

When interpreting a statute the court must consider the text,
context and purpose of the statutory provision: CIC Insurance Ltd v
Bankstown Football Club Ltd;14 Project Blue Sky v Australian
Broadcasting Authority;15 Alcan (NT) Alumina Pty Ltd v
Commissioner of Territory Revenue;16 Commissioner of Taxation v
Consolidated Media Holdings.17 The task of statutory interpretation
must begin and end with a consideration of the statutory text. The
statutory text must be considered in its context. That context includes
legislative history.

Context of s 25
185

The Electricity Act makes provision, amongst other things, in
relation to the transmission, distribution and use of electricity.
Transmission refers to conveying electricity from a generating station
to any distribution works. Distribution works means any works,
including lines and poles, and all apparatus and other equipment or
plant used in conjunction with such works, and any part of such works,
used for the purpose of distributing electricity to consumers.
Distribution refers to distributing electricity to consumers either direct
from any generating station or from any transmission works.

Text of s 25
186

Electricity Act pt II deals principally with powers, rights and
obligations of a supply authority. Section 25 imposes duties on a
network operator. Section 25 is:
25. Duties as to supply of electricity

14

CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384.
Project Blue Sky v Australian Broadcasting Authority (1998) 194 CLR 355.
16
Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (2009) 239 CLR 27.
17
Commissioner of Taxation v Consolidated Media Holdings Ltd (2012) 250 CLR 503 [39].
15
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(1)

(2)

A network operator shall (a)

at all times maintain all service apparatus belonging to
the network operator which is on the premises of any
consumer, in a safe and fit condition for supplying
electricity; and

(b)

in the actual supply of electricity to the premises of a
consumer take all reasonable precautions in order to
avoid the risk of fire or of other damage on the said
premises to the position on the said premises where the
electricity passes beyond the service apparatus of the
network operator; and

(c)

from the time when the network operator begins to
supply electricity through a distributing main as
continuous current, maintain such supply constantly
without a change of polarity; and

(d)

declare the system pressure and/or frequency at which
the network operator proposes to supply electricity to
the premises of a consumer at the position thereon
where the electricity will pass beyond the service
apparatus of the network operator, and maintain
constantly the said pressure within the limit of +6% and
the said frequency within the limit of +2½%.

If any network operator fails to comply faithfully with any of the
obligations imposed upon it by subsection (1), any person
aggrieved by the default of the network operator may make a
complaint thereof to the Minister, and the Minister may refer
such complaint to the Director for inquiry and determination.

Overview of s 25(1)
187

Section 25(1) imposes duties on a network operator, which is
essentially a person who operates transmission works or distribution
works. Section 25(2) provides that a person aggrieved by the failure of
the network operator to comply with any obligation imposed by s (1)
may complain to the Minister.

188

Section 25(1) contains four paragraphs each of which imposes a
duty on the network operator. Section 25(1)(a) imposes a duty to
maintain 'service apparatus' belonging to the network operator which is
on the premises of any consumer, in a safe and fit condition for
supplying electricity. The duty imposed by (b) is directed not to
maintaining service apparatus, but to taking precautions to avoid the
risk of fire or other damage on the premises of a consumer 'in the actual
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supply of electricity' to the consumer's premises. Section 25(1)(c) and
(d) impose duties relating to the quality and characteristics of electricity
supplied by the network operator.
Meaning of service apparatus
189

The expression 'service apparatus' is important. It is convenient to
first set out the definition of 'apparatus' in s 5 because 'apparatus' is a
term used in the definition of 'service apparatus':
'apparatus' means any apparatus, equipment, plant, or appliance in
which electricity is capable of being, or is, or is intended to be
transmitted, distributed, used, consumed or converted and includes any
meter, fitting, or connection;

190

Service apparatus is defined in s 5(1):
'service apparatus' means any works, apparatus or system which is or
is capable of being or is intended to be used for the purpose of
conveying, measuring, or controlling electricity supplied from any
distribution works to the position on any premises at which delivery of
the electricity is, is capable of being, or is intended to be, made to the
consumer, and includes any part of the service apparatus, and any other
equipment or plant used in conjunction therewith, whether or not the
property of a supply authority or network operator;

191

A question which arises from the definition of 'service apparatus'
is whether the words 'whether or not the property of a supply authority
or network operator' relate to the whole of the preceding definition or
only to the words 'any other equipment or plant used in conjunction
therewith'?

192

The definition contains a primary and an extended meaning. The
primary meaning is: 'service apparatus' means 'any works … and
includes any part of the service apparatus'. The extended meaning is:
'and any other equipment or plant used in conjunction therewith'. The
definition includes two dependent clauses: 'which is or is capable of
being … made to the consumer' and 'whether or not the property of a
supply authority and network operator'. In a complex sentence a
dependent clause usually relates to the independent clause that
immediately precedes it. In my opinion that is the proper interpretation
of this definition. The phrase 'whether or not the property or a supply
authority or network operator' relates to 'any other equipment or plant
used in conjunction therewith' and not to 'any works … and includes
any parts of the service apparatus'.
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193

There is nothing in the text or context of the definition to indicate
that the words 'whether or not the property and the supply authority or
network operator' apply to the whole of the preceding definition rather
than that part of the definition which extends the primary meaning, and
which immediately precedes those words.

194

The function of a definition is to provide aid in construing the
statute. The definition applies unless it is expressly or impliedly
excluded. When it applies the proper course is to read the words of the
definition into the substantive enactment and then construe the
substantive enactment in its context and bearing in mind its purpose.18
A definition clause shortens, but is part of, the text of the substantive
enactment to which it applies.

Proper Construction of s 25(1)(a)
195

The duty imposed by s 25(1)(a) is to maintain 'service apparatus
belonging to the network operator'. It is common ground that
'belonging to' has its natural and ordinary meaning - to be the property
of, to be owned by.

196

An asset owned by a consumer may be 'service apparatus' if it is
part of works or a system which is, or is capable of being, or is intended
to be used for the purpose specified in the definition, or if it is used in
conjunction with any works, apparatus or system which is, or is capable
of being, or is intended to be used for the purpose specified in the
definition. But unless property in the consumer's asset, or the whole of
the works or system of which it is a part or in conjunction with which it
is used, has passed to the network operator, neither the consumer's asset
nor the whole of the system or works can properly be said to belong to
the network operator, and so is not service apparatus belonging to the
network operator.

Section 25(1)(a) does not impose duty on Western Power to maintain the
PA pole
197

18

The PA pole belonged to Mrs Campbell. It was not property
belonging to the network operator, Western Power. The PA pole,
considered as a single item or as part of an installation including the
pole, or as an item used in conjunction with Western Power's service
apparatus, is not service apparatus 'belonging to' Western Power.

Kelly v The Queen (2004) 218 CLR 216 [103] (McHugh J).
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Mrs Campbell says that Westerns Power's obligation to maintain
service apparatus belonging to Western Power includes an obligation to
maintain the PA pole which holds aloft its service apparatus for the
following reasons. First, the dictionary definition of 'maintain' means
to keep in good condition and to keep in a specified state, position etc.
Secondly, in Seven Oaks Maidstone and Tunbridge Railway Company
v London Chatham and Over Railway Company,19 Jessel MR said that
the power given to the Seven Oaks Railway Co by the relevant Act to
maintain a railway and works included making reasonable
improvements and in particular erecting some stone steps in the station
yard. I do not find the judgment helpful in construing s 25(1)(a) of the
Electricity Act. Nor do I find that the dictionary definition assists
Mrs Campbell's argument.

199

The obligation imposed on Western Power by s 25(1)(a) of the
Electricity Act is to maintain the service apparatus belonging to
Western Power. Western Power has an obligation, amongst other
things, to maintain the service cable which is apparatus belonging to
Western Power. The service cable passed through a wedge clamp and
terminated in a mains connection box, each of which was attached to
the PA pole. Those matters might in some circumstances be relevant to
Western Power's obligation to maintain the service cable but that does
not mean that Western Power has an obligation to maintain the PA
pole. Section 25(1)(a) expressly confines the network operator's
obligation to service apparatus belonging to the network operator.

200

All of the parties, except Mrs Campbell, agree, and I find that,
s 25(1)(a) imposed no duty on Western Power to maintain the PA pole
or to maintain an installation of which the pole was a part.
Furthermore, s 25(1)(a) confines Western Power's duty to maintain
service apparatus to a duty to maintain service apparatus belonging to
Western Power and not service apparatus belonging to a consumer such
as the PA pole.

Proper construction of s 25(1)(b)
201

The duty imposed by s 25(1)(b) is a duty directed to the activity of
supplying electricity to a consumer in the sense of sending or
transmitting electric current to a consumer's apparatus or appliances.
The duty is not directed to the maintenance of, or doing anything in
relation to, assets of the network operator or the consumer.

19

Seven Oaks Maidstone and Tunbridge Railway Company v London Chatham and Over Railway
Company (1879) 11 Ch D 625.
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The network operator must take all reasonable precautions 'in the
actual supply of electricity'. The words 'actual supply' direct attention
to the activity of supplying electricity to a consumer in the sense of
sending electric current to a consumers' apparatus or appliances. The
network operator must take the specified precautions 'to the position on
the [premises of a consumer] where the electricity passes beyond the
service apparatus of the network operator'. Those words also direct
attention to the passing of electricity in the sense of the movement of
electric current.

Service apparatus 'of' network operator
203

The position to which the network operator must take the specified
precautions is 'the position on the [premises of a consumer] where the
electricity passes beyond the service apparatus of the network operator'.
Western Power says that 'service apparatus of the network operator'
means service apparatus belonging to the network operator. The
plaintiffs say that the words mean service apparatus belonging to the
network operator and any other service apparatus used by the network
operator to supply electricity to the consumer.

204

In my opinion, it does not matter whether service apparatus 'of' the
network operator is confined to service apparatus 'belonging to' the
network operator or extends to service apparatus used by the network
operator or in conjunction with service apparatus belonging to the
network operator. That is because for the reasons I set out below
Western Power's meter, and arguably its fuses, are 'service apparatus'
and belong to Western Power. Nevertheless, I conclude that service
apparatus 'of' the network operator is not confined to service apparatus
'belonging to' the network operator for the following reasons.

205

The plaintiffs rely in part on the 'change the language - change the
meaning' approach to interpretation. Section 25(1)(b) refers to service
apparatus 'of' the network operator whereas the immediately preceding
paragraph, s 25(1)(a), refers to service apparatus 'belonging to' the
network operator.

206

In the eighth edition of Statutory Interpretation in Australia
Pearce and Geddes, in a chapter in which they discuss intrinsic or
grammatical aids to interpretation, say at [4.6] that the courts have long
adopted the approach that, where a legislature could have used the same
word but chose to use a different word, the intention was to change the
meaning. The authors point out at [4.7] that the 'change the
language - change the meaning' approach is readily rebuttable. In
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Freeman v Medical Practitioners Board of Victoria,20 Balmford J
refers to the observation of Pearce and Geddes in the fourth edition of
Statutory Interpretation in Australia that the presumption is readily
rebuttable, particularly in the case of large and frequently amended
Acts such as Tax Acts, but observed that the Act her Honour was
considering was not large and there had been almost no amendment of
any of the relevant provisions. Her Honour relied on the 'change the
language - change the meaning' approach to interpretation.
207

Section 25(1) of the Electricity Act is unchanged since the Act was
enacted in 1945 except that the words 'network operator' have been
substituted for the words 'supply authority' which appeared in s 25(1)
when the section was first enacted. The fact that the drafter has used
the words 'belonging to the network operator' in paragraph (a) and the
words 'of the network operator' in the immediately following paragraph,
which is part of the same subsection, indicates an intention to change
the meaning of the words.

208

The text must be considered in context and in light of its purpose.
Section 25(1)(a) provides, in effect, that a network operator is
responsible for maintaining its own assets but not those of other
persons, even if those assets are used in conjunction with assets of the
network operator to supply electricity to a consumer. Section 25(1)(b)
is directed to a different thing - taking reasonable precautions to avoid
fire or other damage on consumers' premises in sending electricity from
the network operators distribution works to the consumers' premises.
Extending that responsibility of the network operator to the position on
the consumer's premises where electricity passes beyond the service
apparatus not belonging to, but used by, the network operator to send
electricity to the consumer is not incompatible with the network
operator's duty to maintain assets being limited to assets of the network
operator.

209

Having regard to the text, context and purpose of s 25(1)(b), the
words 'service apparatus of the network operator' extend to service
apparatus not belonging to the network operator which is used in
conjunction with service apparatus belonging to the network operator in
supplying electricity to the consumer's premises.

20

Freeman v Medical Practitioners Board of Victoria (2000) 17 VAR 106 [29].
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The position on the consumer's premises
210

The most contentious issue is what is meant by 'the position on the
[consumer's premises] where the electricity passes beyond the service
apparatus of the network operator'. Section 25(1)(b) is directed to the
activity of sending electricity or electrical current to a position on the
consumer's premises. The position on the consumer's premises 'where
the electricity passes beyond the service apparatus of the network
operator' is the position where the electricity passes to the consumer's
side of the service apparatus 'of' the network operator. That position in
each case will depend upon the configuration of service apparatus of
the network operator and the apparatus, plant or equipment of the
consumer.

211

In this case electricity passed from the conductors on the
termination pole, which is part of the network operator's distribution
works, along the network operator's service cable into the consumer's
mains cable in the mains connection box, along the consumer's main
cable to the network operator's meter, the network operator's meter
panel and then through the network operator's fuses before passing to
the consumer's fuses, the consumer's switch and the consumer's
submains from where the electricity travels underground to the
consumer's apparatus and appliances in her house.

212

Western Power's meter, and arguably its fuses, are service
apparatus. 'Service apparatus' includes 'apparatus' used for the
specified purpose. 'Apparatus' is expressly defined to include 'any
meter'. Therefore, the meter on the PA pole is service apparatus if it:
is or is capable of being or is intended to be used for the purpose of
conveying, measuring or controlling electricity supplied from any
distribution works to the position on any premises at which delivery of
electricity is, is capable of being, or is intended to be, made to the
consumer …

213

The meter is, or is capable of being, or is intended to be used for
the purpose of measuring electricity supplied from Western Power's
distribution works to the position on the consumer's premises at which
delivery of the electricity is, is capable of being, or is intended to be
made, to the consumer. It does not matter whether 'the position' is the
point where the electricity passes from the service cable to the
consumer's mains cable or some later point, because the meter is
intended to be used for the purpose of measuring electricity supplied
from the distribution works to that position notwithstanding that the
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meter may be on the consumer side of that position. That is the very
purpose of the meter. In any event, 'the position' may properly be seen
to be not the 'point of supply' defined by Western Power, but rather the
point at which the consumer may use or consume the electricity. In this
case, that point is a point after the meter notwithstanding that the
electricity has passed through the consumer's mains cable to reach that
point.
214

Western Power says that the meter is on the consumer's side of 'the
position [on the consumer's premises] where the electricity passes
beyond the service apparatus of the network operator' because the
electricity passes beyond the service apparatus of the network operator
at the point where the electricity passes from the network operator's
distribution works to the apparatus, plant or equipment of the
consumer. In this case that is the point where the electricity passes
from Western Power's service cable to the consumer's mains cable,
which Western Power calls the point of supply.

215

I
do not accept Western Power's argument. The electricity passes
from Western Power's service apparatus to apparatus of the consumer at
the 'point of supply' but it then travels once more through service
apparatus of Western Power when it passes through the meter. The
electricity does not pass 'beyond' service apparatus of Western Power
until it has passed beyond the meter.

Duty imposed on Western Power by Electricity Act s 25(1)(b)
216

In the circumstances of this case s 25(1)(b) provides that, in
transmitting electricity from the termination pole to Mrs Campbell's
property, Western Power must take all reasonable precautions to avoid
the risk of fire on Mrs Campbell's property up to the position on the
property where the electricity passes beyond the meter or fuses in the
switchboard enclosure on the PA pole.

217

In attacking Western Power's interpretation that its obligation to
take reasonable precautions finishes where the service cable meets
Mrs Campbell's consumer mains cable, senior counsel for
Mrs Campbell, Mr Giles SC, submitted that if Western Power is correct
it could, with impunity, attach a service cable to an obviously unstable
pole by utilising a rusted or defective hook. The obligation imposed by
s 25(1)(b) is to take reasonable precautions to avoid fire on the
consumer's premises up to the specified position. If Western Power
knew that it was attaching a service cable to an unstable attachment,
then it may have failed to take the reasonable precautions required by
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s 25(1)(b). However, the corollary is not that Western Power must
inspect and maintain a consumer pole to which its service cable or its
meter and fuses are attached. The obligation imposed by s 25(1)(b) is
not to inspect and maintain service apparatus.
218

In attacking the plaintiffs' interpretation that its obligation to take
reasonable precautions imposes upon it an obligation to inspect and
maintain consumer poles, Western Power submitted that if the
plaintiffs' interpretation is correct, Western Power would be responsible
to inspect and maintain a house or any other structure to which its
service cable is attached. That is not correct. The obligation imposed
by s 25(1)(b) is to take reasonable precautions; it is not an obligation to
inspect and maintain any service apparatus.

219

Section 25(1)(b) does not impose on Western Power a duty to
make routine inspections of a consumer pole and to replace, or require
the landowner to replace, a consumer pole that is no longer fit and safe
for the purpose of supporting service apparatus of Western Power. The
provisions of a statute must be read as a whole and a statutory provision
should be construed so as to give effect to it, if at all possible, in
harmony with the rest of the statute. To construe s 25(1)(b) as
requiring a network operator to make routine inspections of a consumer
pole and to replace, or require the landowner to replace, a consumer
pole that is no longer fit and safe for the purpose of supporting service
apparatus of the network operator or of the consumer used in
conjunction with service apparatus of the network operator would
create disharmony between s 25(1)(a) and (b).

220

The obligation imposed on the network operator by s 25(1)(b) to
take all reasonable precautions may require the network operator to
inspect a consumer pole in some circumstances. In particular, the
obligation to take all reasonable precautions may require the network
operator to inspect a consumer pole at the time the network operator
attaches apparatus to, or does work on the pole. The content of the
obligation in a particular circumstance is fact specific.

Electricity Regulations 1947 (WA) reg 253(1)(a) and reg 254
221

In support of their allegation that Western Power owed a duty to
take reasonable care to inspect and maintain the PA pole and not use it
in connection with electricity supply if not safe, the plaintiffs also
pleaded that Western Power had a duty to establish and maintain an
effective system of inspection of any work on consumer-owned
apparatus and installations (which are said to include the PA pole) to
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which the network supplied electricity, for the purpose of ensuring
such consumer-owned apparatus and installations were, for the
purposes of or following such work, safe for use in connection with
the supply of electricity by Western Power to the premises. The
plaintiffs pleaded that reg 253(1)(a) of the Electricity Regulations
imposes such a duty.
222

I find that reg 253(1)(a) imposes no such duty. In short, it applies
only when work is done to install, add to, or alter, a consumer's
electric installation (which, in any event, does not include a
consumer's infrastructure).

223

The effect of reg 253(1) of the Electricity Regulations is to
provide Western Power, as a network operator, with a choice between
establishing and maintaining an effective system of inspection in
accordance with reg 253 or ensuring that any consumer's electric
installation is individually inspected in accordance with reg 254.

224

Western Power had established and maintained a system of
inspection as required under reg 253(1)(a) and hence had no duty to
'ensure that any consumers' electric installation is individually
inspected in accordance with reg 254'.

225

Regulation 253(1) does not impose any obligation on Western
Power of inspection that is relevant to the circumstances of this case.

I. CONTRACTUAL FRAMEWORK BETWEEN WESTERN POWER
AND THIESS
Issues concerning the Thiess contract
226

The plaintiffs say that the terms of the Umbrella Deed, and in
particular the duties it imposes on Thiess, are relevant to, and consistent
with, the common law duties of care which they allege Thiess owed to
the plaintiffs. Thiess says that the common law duty of care, which the
plaintiffs allege Thiess owed to the plaintiffs, goes beyond its
contractual duties.

Principles of interpretation of contracts
227

The rights and liabilities of parties to a contract are determined
objectively, by reference to its text, context (the entire text of the
contract as well as any contract, document or statutory provision
referred to in the text of the contract) and purpose: Mt Bruce Mining
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Pty Ltd v Wright Prospecting Pty Ltd.21 In determining the meaning of
the terms of a commercial contract, it is necessary to ask what a
reasonable businessperson would have understood those terms to mean.
That inquiry will require consideration of the language used by the
parties in the contract, the circumstances addressed by the contract and
the commercial purpose or objects to be secured by the contract: Mt
Bruce Mining Pty Ltd v Wright Prospecting Pty Ltd.22
Umbrella Deed
228

The relationship between Thiess and Western Power was governed
by the Umbrella Deed executed on or around 30 March 2010. On
28 March 2013, Western Power and Thiess executed a Deed of
Amendment and Restatement Services Umbrella Deed which provided
that the contract between them was varied and restated as set out in the
Umbrella Deed, which is sch 2 to the Deed of Amendment and
Restatement. I will refer to the Umbrella Deed which governed the
relationship of Western Power and Thiess from 28 March 2013 as the
Umbrella Deed.

229

Under the Umbrella Deed, Western Power is entitled to enter into
individual contracts with Thiess for the performance of services by
executing an order. By executing an order, Western Power and Thiess
enter into a contract for the performance of services described in the
order in which a contract is formed pursuant to the terms of, but
separate from, the Umbrella Deed. Each such contract consists of:
1.

the terms and conditions of the order;

2.

the terms and conditions set out in Schedule 3 to the Umbrella
Deed (Contract Conditions);

3.

the requirements set out in Schedules 4 to 16 of the Umbrella
Deed; and

4.

the terms and conditions of any documents attached to, or
referred to, in the order.

Relationship between parties
230

Contract Condition C13 deals with the relationship of the parties.
C13.1(a) provides that Thiess acknowledges and agrees that it is an

21

Mt Bruce Mining Pty Ltd v Wright Prospecting Pty Ltd (2015) 256 CLR 104 [46] (French CJ, Nettle &
Gordon JJ).
22
Mt Bruce Mining Pty Ltd v Wright Prospecting Pty Ltd (2015) 256 CLR 104 [47].
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independent contractor and not an agent of Western Power and has no
authority to bind Western Power by contract or otherwise. C13.1(b)
provides that nothing in the Umbrella Deed creates a partnership, trust
or agency between the parties or imposes any fiduciary duties on either
party in relation to the other, unless expressly stated.
Quality of service
231

Contact Condition S8 deals with the quality of services to be
provided by Thiess. By S8.1 Thiess warrants that it and any personnel
engaged to perform the services satisfy the requirements set out in the
five following subparagraphs, including that they are competent and
have all of the necessary skills, training and qualifications to carry out
the services in accordance with the contract and Service Levels.
S8.1(b)(ii) provides that Thiess must, and must ensure that any
personnel engaged to perform the services, perform the services at all
times in a conscientious, expeditious, and professional manner
according to industry standards.

232

Contract Condition S8.1(a) provides that Thiess warrants that it
and any personnel engaged to perform the services, amongst other
things, are competent and have all the necessary skills, training and
qualifications to carry out the services in accordance with the contract
and Service Levels. Service Levels means the exercise of that degree
of skill, diligence, prudence and foresight that would reasonably be
expected from a reputable and prudent contractor in performing
services similar to the services under conditions comparable to those
applicable under the contract and compliance with those standards and
codes as would ordinarily be applied in the circumstances.

233

The effect of S14.6 is that Thiess must acquaint itself with and
comply with, amongst other things, the Work Practices Manual.

Indemnities
234

By S11.1 Thiess indemnifies Western Power against any loss and
claims suffered or incurred by Western Power in connection with any
wrongful act or omission by Thiess or the personnel arising from, or in
connection with, the performance or non-performance of the services.
By S11.2 Thiess indemnifies Western Power against any loss and
claims suffered or incurred in connection with any claim by a third
party against Western Power arising from or in connection with the
wrongful performance or non-performance of the services. S11.4
provides that the indemnities in S11.1 to S11.3 do not apply to any loss
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to the extent that the loss is caused by or contributed to by Western
Power's unlawful conduct or negligence or breach of the contract.
Western Power says that if it owed a duty of care to the plaintiffs
when the 19 July 2013 work was done, Western Power would be liable
only because of Thiess' breach of contract or negligence or nuisance
and cl S11.4 would not apply to negate Thiess' obligation to indemnify
Western Power because the loss or damage would not, in any way, have
been 'caused or contributed' to by Western Power. Western Power says
that is because it did not do any of the July 2013 work; it was not
negligently involved in that work. I agree.

235

236

Further, Western Power says that the words 'to the extent that
Loss … is caused or contributed to by Western Power' on their proper
construction do not refer to any loss for which Western Power is liable
only because of any non-delegable duty owed by it. I agree.

Western Power Work Practice Manual
The Manual
237

There are different versions of the Work Practice Manual in
evidence. I will refer principally, as did the parties, to revision 9 of
June 2013.23 The Work Practice Manual is divided into 11 sections and
10 appendices. The directly relevant sections are s 6 (Overhead work),
and s 8 (Consumer installations).

Section 6.2 - Overhead work - Poles - inspection and support prior to
commencement of work
238

Section 6.2 of the Work Practice Manual sets out Operation Work
Practice Standards for the inspection and support of poles prior to
commencement of work. The section sets out instructions to be
followed prior to the commencement of work. The instruction
'outlines the minimum inspection and supporting requirements for
working on poles'. Thus, the contractor is not relieved of the
obligation to carry out an inspection in accordance with industry
practice because some detail of that industry practice is not included
in the instructions in the manual.

239

Section 6.2 is entitled 'Poles - inspection and support prior to
commencement of work'. The section has a number of major headings:
Purpose, Instructions, Removal or Load Transfer of Conductors on

23

Exhibit 695.
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Poles, Authorised Types and Applications of Pole Supports, Authorised
Types of Pole Supports and Applications for Consumer Poles, Pole
Identity Disc Information, Specific Terms and References. Under the
heading Instructions are a number of subheadings: General, Consumer
poles, Wooden poles, Reinforced wooden poles, Steel poles and
Concrete poles.
240

241

The first bullet point under the 'General' instructions is that 'the
prevention of poles falling down is of the utmost importance and must
always be addressed in the job planning and risk assessment process'.
The sixth bullet point is:
•

242

Where a pole is to have its load altered it must first be assessed
to determine the necessary support required.

The eighth bullet point is:
•

Defects and inspecting poles.

In previous versions of the manual 'defects and inspected poles' was a
subheading.
243

The ninth bullet which follows 'defects and inspecting poles' is:
•

244

245

All poles require a close and thorough visual inspection at
ground level (where possible) and all the way around the pole to
a depth of 300 mm for a non-reinforced pole and 200 mm for a
reinforced pole. (If rust is detected on the reinforcing steel, then
excavate to a depth of 350 mm for further inspection).

That instruction applies to all poles including a wooden consumer
pole.
The tenth bullet point is:
•

The entire length of the pole requires a visual examination for
signs of rot and/or insect activity.

This instruction applies to all poles including a wooden consumer pole.
246

The twelfth bullet point is:
•

Types of poles.

That appeared as a subheading in previous versions of the manual.
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Under the subheading 'Consumer Poles' the third bullet point is:
•

If the age of the consumer pole cannot be determined, do not
climb it and do not alter the load on the pole.

248

Thiess says that, on its proper construction, the words 'do not alter
the load on the pole' does not apply to a minimal or very, very small
alteration of the load and does not apply to any alteration of the load
resulting from the removal and reattachment of a service cable. The
word 'Load' is defined as the 'mechanical force placed on the pole that
will cause it to move from its installed position'. The definition refers
to the nature of a force placed on the pole, not to the amount of force.
Anything that will cause a pole to move from its installed position is a
load. It is not necessary for the pole to move in a significant or
noticeable manner to satisfy the requirements of the definition. The
alteration of load includes a temporary alteration such as occurs when
a service cable attached to a consumer pole is removed whilst work is
being carried out. That is reinforced by the second bullet point under
the 'General' instructions which says that the load on a pole may alter
as work is being done which could be through an addition to, or
removal of, a load.

249

Thiess says that when regard is had to the whole of the manual, the
context shows that the instruction in relation to 'Consumer poles' not to
alter the load on the pole if the age of the consumer pole cannot be
determined, does not apply to the removal and reattachment of a service
cable to a consumer pole. I do not agree. The second bullet point
under 'General' instructions states that the load on a pole may alter as
work is being done and this could be through an addition to, or removal
of, a load. Further, the instruction set out in [249] below confirms that
the load may be altered temporarily and when cables are removed.

250

Under the heading 'Removal or load transfer of conductors on
poles' appear the words:
When carrying out work on poles that will have their load temporarily
or permanently altered by either the partial or full removal of the
overhead main conductors or stays, the following precautions must be
taken.

The first bullet point under that heading is:
Poles on either side of the work pole must be inspected to ensure that
…
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•

the poles are untreated (non-reinforced) and more than five
years old (they must be inspected for serviceability by the
Distribution Pole Inspection process contractor).

The Distribution Pole Inspection process contractor is not defined but
the references include the Network Pole Inspection Manual.
251

The 'Removal or load transfer of conductors on poles' instruction
sets out precautions which must be taken when carrying out work on
poles that will have the load temporarily or permanently altered by
either the partial or full removal of the overhead main conductors or
stays. The 19 July 2013 works were to replace the termination pole.
That involved temporarily removing the overhead main conductor from
the cross-arm pole to the termination pole. Thus, the instruction
applied to the 19 July 2013 works.

252

The precautions which must be taken include that poles on either
side of the work pole must be inspected to ensure that, amongst other
things, if the poles are untreated or not reinforced and more than five
years old, they must be inspected for serviceability by the Distribution
Pole Inspection process contractor. The PA pole was a pole on the side
of the work pole, that is, the termination pole, and hence was required
to be inspected. The PA pole was untreated and more than five years
old.
Therefore, the manual required that it be inspected for
'serviceability' by the Distribution Pole Inspection process contractor.
In any event, the service cable was a 'main conductor' because it was
the main conductor for the conveyance of electricity from the
termination pole to the PA pole.
The manual does not give an instruction to carry out a hammer

253

test.
J. DUTY OF CARE - LEGAL PRINCIPLES
General principles
254

Part 1A of the Civil Liability Act 2002 (WA) applies to this case.
Although s 5B appears under the heading 'Duty of Care' the provision is
directed to the question of breach of duty.24 Generally speaking the
common law determines the existence and scope of a duty of care.

255

The facts may fall into a category which has already been
recognised by the courts as attracting a duty of care and the scope of

24

Adeels Palace Pty Ltd v Moubarak (2009) 239 CLR 420 [13].
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which is settled. Where a case does not fall within an established
category the court must determine whether the relationship between the
plaintiff and the defendant gives rise to a duty of care owed by the
defendant to the plaintiff and the scope of that duty by considering the
relevant circumstances of the relationship.
256

The common law has recognised that a public authority may be
subject, in appropriate circumstances, to a duty of care in the exercise
of its statutory powers. Whenever this duty exists, the statutory power
so conferred must be exercised with reasonable care.

257

Part 1C of the Civil Liability Act applies to Western Power which
is a public body. Western Power has not invoked the policy defence
created by s 5X of pt 1C.
However, s 5W(c) may apply.
Section 5W(c) provides:
The following principles apply in determining whether a public body or
officer has a duty of care or has breached a duty of care in proceedings
in relation to a claim to which this Part applies …
(c)

the functions required to be exercised by the public body or
officer are to be determined by reference to the broad range of
its activities (and not merely by reference to the matter to which
the proceedings relate).

258

The duties of care alleged by the plaintiffs do not fall within an
established category of duty of care. In the novel set of circumstances,
such as in this case, the plaintiffs must prove, in relation to each
defendant, that the defendant owes them a duty of care and the scope of
that duty.

259

Whether or not the common law will impose a duty of care
requires a careful analysis of all the salient features of the relationship
between the parties to determine whether or not the defendant should be
under a legal duty to take reasonable care to avoid harm to the
plaintiffs.25

260

In the context of identifying the duty owed by a statutory authority
to a class of persons, Gummow and Hayne JJ in Graham Barclay
Oysters Pty Ltd v Ryan26 identified the following 'salient features':

25

Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540; Caltex Refineries (Qld) Pty Ltd v Stavar
(2009) 75 NSWLR 649.
26
Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540 [149] - [150].
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261

(1)

the degree and nature of control exercised by the statutory
authority over the risk of harm that eventuated;

(2)

the degree of vulnerability of those who depend on the proper
exercise by the statutory authority of its powers; and

(3)

the consistency or otherwise of the asserted duty of care with
the terms, scope and purpose of the relevant statute.

In Caltex Refineries (Qld) Pty Ltd v Stavar, Allsop P (with whom
Simpson J agreed) discussed the proper approach in determining
whether or not a duty of care exists in a novel case:27
This rejection of any particular formula or methodology or test the
application of which will yield an answer to the question whether there
exists in any given circumstance a duty of care, and if so, its scope or
content, has been accompanied by the identification of an approach to
be used to assist in drawing the conclusion whether in novel
circumstances the law imputes a duty and, if so, in identifying its scope
or content. If the circumstances fall within an accepted category of
duty, little or no difficulty arises. If, however, the posited duty is a
novel one, the proper approach is to undertake a close analysis of the
facts bearing on the relationship between the plaintiff and the putative
tortfeasor by references to the 'salient features' or factors affecting the
appropriateness of imputing a legal duty to take reasonable care to
avoid harm or injury.
These salient features include:

27

(a)

the foreseeability of harm;

(b)

the nature of the harm alleged;

(c)

the degree and nature of control able to be exercised by the
defendant to avoid harm;

(d)

the degree of vulnerability of the plaintiff to harm from the
defendant's conduct, including the capacity and reasonable
expectation of a plaintiff to take steps to protect itself;

(e)

the degree of reliance by the plaintiff upon the defendant;

(f)

any assumption of responsibility by the defendant;

(g)

the proximity or nearness in a physical, temporal or relational
sense of the plaintiff to the defendant;

Caltex Refineries (Qld) Pty Ltd v Stavar (2009) 75 NSWLR 649 [102] - [105].
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(h)

the existence or otherwise of a category of relationship between
the defendant and the plaintiff or a person closely connected
with the plaintiff;

(i)

the nature of the activity undertaken by the defendant;

(j)

the nature or the degree of the hazard or danger liable to be
caused by the defendant's conduct or the activity or substance
controlled by the defendant;

(k)

knowledge (either actual or constructive) by the defendant that
the conduct will cause harm to the plaintiff;

(l)

any potential indeterminacy of liability;

(m)

the nature and consequences of any action that can be taken to
avoid the harm to the plaintiff;

(n)

the extent of imposition on the autonomy or freedom of
individuals, including the right to pursue one's own interests;

(o)

the existence of conflicting duties arising from other principles
of law or statute;

(p)

consistency with the terms, scope and purpose of any statute
relevant to the existence of a duty; and

(q)

the desirability of, and in some circumstances, need for
conformance and coherence in the structure and fabric of the
common law.

There is no suggestion in the cases that it is compulsory in any given
case to make findings about all of these features. Nor should the list be
seen as exhaustive. Rather, it provides a non-exhaustive universe of
considerations of the kind relevant to the evaluative task of imputation
of the duty and the identification of its scope and content.
The task of imputation has been expressed as one not involving policy,
but a search for principle: see especially Sullivan v Moody (at 579
[49]). The assessment of the facts in order to decide whether the law
will impute a duty, and if so its extent, involves an evaluative judgment
which includes normative considerations as to the appropriateness of
the imputation of legal responsibility and the extent thereof. Some of
the salient features require an attendance to legal considerations within
the evaluative judgment.
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Foreseeability of harm
262

Reasonable foreseeability is a necessary but not a sufficient
condition for establishing a duty of care.28
The approach to
foreseeability is that stated by the High Court in Wyong Shire Council
v Shirt29 and summarised by Kirby J in Crimmins v Stevedoring
Industry Finance Committee.30 The court is obliged to conduct a
'generalised inquiry' to ask whether a reasonable person in the
defendant's position would have foreseen that the conduct involved a
risk of injury to the plaintiff, or to a class of persons including the
plaintiff. The test is 'undemanding'. This is because it is not necessary
that the defendant should have foreseen the precise injury which has
occurred, or that such injury would have occurred to the plaintiff in
particular or that it was likely to eventuate. It is sufficient that injury is
not unlikely to happen.

Control exercised over risk of harm
263

It is control over the source of the risk of harm to the plaintiff that
is important. In Brodie v Singleton Shire Council,31 the High Court
held that an authority had a duty to take reasonable care in the exercise
of its powers not to create a foreseeable risk of harm. In Graham
Barclay Oysters Pty Ltd,32 McHugh J explained that in Brodie the
legislation empowered the council to design or construct roads and to
carry out works or repairs, which were powers the council frequently
used, and as such, they 'had complete control' over the state of the
roads. They also had power to attend to any defects that would expose
road users to injury. It was this combination of power, direct control
and undertaking of functions in accordance with their powers that gave
rise to a duty of care.

264

In Graham Barclay Oysters Pty Ltd33 the High Court held that
neither the State of New South Wales nor the Great Lakes Council
owed a duty of care to exercise available statutory power to keep
consumers of oysters safe, despite knowing that the lake was polluted
by human faecal contamination. McHugh J emphasised that the State's

28

Crimmins v Stevedoring Industry Finance Committee (1999) 200 CLR 1; Sullivan v Moody (2001) 207
CLR 562; Brodie v Singleton Shire Council (2001) 206 CLR 512; Graham Barclay Oysters Pty Ltd v Ryan
(2002) 211 CLR 540 [99] (McHugh J) ; Tame v New South Wales (2002) 211 CLR 317 [249] (Hayne J).
29
Wyong Shire Council v Shirt (1980) 146 CLR 40.
30
Crimmins v Stevedoring Industry Finance Committee (1999) 200 CLR 1 [223] - [224].
31
Brodie v Singleton Shire Council (2001) 206 CLR 512.
32
Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540 [94] (McHugh J).
33
Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540 [94] (McHugh J).
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and the Council's power to supervise and manage all fisheries could not
be equated with 'control' in the requisite sense.
265

In Sydney Water Corporation v Turano,34 the High Court held
that the water authority and the municipal council were not liable for
loss or damage arising from the collapse of a tree onto a car travelling
on a public road causing death and injury. The water authority had
installed a water main about 20 years before the collapse in a trench
parallel to the road that had caused intermittent water logging, which
affected the root system of the tree. The road and the tree were the
council's property. The tree was not reasonably foreseeable. Also, the
court held that the water authority did not have any control over the risk
of the tree's collapse.35 The fact that the water authority had the power
to remove trees and the power to enter upon land in order to carry out
an inspection of works was insufficient; no occasion arose for it to
exercise this power in the absence of any report as to the operation of
the water main.36 A statutory body is not liable simply because it had
reasonable foresight of risk and the statutory power to address such a
risk. Liability arises only if the statutory body exercised power or had
statutory power for the very purpose of guarding against the relevant
risk.

266

In Pyrenees Shire Council v Day,37 the Shire had a significant and
special measure of control over persons and property at the premises.
That degree of control was the hallmark of the Shire's duty to safeguard
others from the risk of fire in circumstances where the Shire had
entered upon the exercise of its statutory powers of fire prevention and
it alone among the relevant parties knew of and was responsible for the
continued existence of the risk of fire.

267

The authorities show that what is important is not merely the legal
power to exercise control, but the actual exercise of control. The fact
that a public authority has power to enter upon land and carry out works
does not give rise to a duty to exercise the power at least where the
authority does not know of the circumstances giving rise for it to
exercise the power.

34

Sydney Water Corporation v Turano (2009) 239 CLR 51.
Sydney Water Corporation v Turano (2009) 239 CLR 51 [52] - [53] (French CJ, Gummow, Hayne,
Crennan & Bell JJ).
36
Sydney Water Corporation v Turano (2009) 239 CLR 51 [50] (French CJ, Gummow, Hayne, Crennan &
Bell JJ).
37
Pyrenees Shire Council v Day (1998) 192 CLR 330.
35
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Vulnerability of those who depend on proper exercise of power
268

Vulnerability in this context does not mean only that a plaintiff
was likely to suffer damage if reasonable care was not taken. It refers
to the inability of a person to protect himself or herself from the
consequences of the defendant's negligent conduct.38

Consistency of asserted duty with statute
269

The court must analyse the relevant statutory provisions to
determine whether a duty of care exists.39 Any duty of a public
authority at common law must be compatible with the legislative
powers conferred, and duties imposed, on that authority. 40 The
imposition of a duty of care must not be incompatible with statute. It is
not sufficient that the imposition of a duty of care may not be directly
inconsistent with a statutory duty in the sense that they require the
repository of power to act inconsistently with the requirements of the
imposition of a duty of care. In Graham Barclay Oysters Pty Ltd
McHugh J explained:41
In determining whether a public authority has breached a common law
duty by failing to exercise a statutory power, it is essential to examine
the words and policy of the legislation. That is because the legislation
may indicate that the legislature has legislated to cover the field and
excluded all common law duties of care. In other cases, the imposition
of a common law duty may be inconsistent with or undermine the
effectiveness of the duties imposed by the statute.

270

In Crimmins McHugh J said:42
No common law duty of care can be imposed on a statutory authority if
to do so is either forbidden by the relevant Act or is inconsistent with
the statutory scheme.

Potential indeterminacy of liability
271

One of the 'salient features' or factors affecting the appropriateness
of imputing a legal duty to take reasonable care to avoid harm or injury

38

Woolcock Street Investments Pty Ltd v CDG Pty Ltd (2004) 216 CLR 515 [23], [80]; Crimmins v
Stevedoring Industry Finance Committee (1999) 200 CLR 1 [100] (McHugh J).
39
Pyrenees Shire Council v Day (1998) 192 CLR 330 [126] (Gummow J); Graham Barclay Oysters Pty Ltd
v Ryan (2002) 211 CLR 540 [146] - [147] (Gummow & Hayne JJ); Stuart v Kirkland-Veenstra (2009) 237
CLR 215 [52], [75] (Gummow, Hayne & Heydon JJ); Crimmins v Stevedoring Industry Finance Committee
(1999) 200 CLR 1 [203] (Kirby J).
40
Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540 [213], [243] (Kirby J).
41
Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540 [78].
42
Crimmins v Stevedoring Industry Finance Committee (1999) 200 CLR 1 [114].
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identified by Allsop P in Stavar is any potential indeterminacy of
liability.
272

The issue of indeterminacy arises most often in pure economic
loss cases. However, the issue was considered in Stavar which is a
personal injury case. The wife of an employee of a company at its oil
refinery contracted mesothelioma as a result of coming into contact
with asbestos dust and fibres on her husband's work clothes, in the
family home and car. On appeal the New South Wales Court of Appeal
considered the proper approach in determining the existence, scope and
content of a duty of care owed by the husband's employer to his wife.
Allsop P said that there is no doubt that questions of indeterminacy are
relevant to the imposition of a duty of care and its scope and content.
His Honour went on to say that that question will be intimately related
to the risk of harm and the reasonable methods of avoidance of risk of
that harm.43 Medical and OH&S knowledge recognised the exposure in
the domestic environment of the kind experienced by the wife as a real
risk in the contraction of serious disease. Allsop P said that the method
of dealing with that risk did not require warning an indeterminate class.
Rather, it required steps to prevent the domestic exposure by taking
reasonable and appropriate steps to prevent workers returning home in
a contaminated state.44

273

Counsel for the Herridge plaintiffs, Mr Armstrong QC, submitted
that in Stavar the class of persons was amenable to definition, as
persons in proximity to other persons exposed to the harmful material
and the mechanism of harm was able to be defined, namely physical
contact with the harmful material. Since the class and the mechanism
could be defined, indeterminacy as to the number or identity, or precise
location, of the members of the class was irrelevant. Further, the duty
on the manufacturer was not a duty to take individualised precautions in
respect of the particular members of the class. The duty was to address
the conduct at its source - that is, not to supply the harmful product in
the first place.

Contractual duties and duty of care to third parties
274

43
44

The plaintiffs say that the contract between Western Power and
Thiess made the kind of harm that in fact eventuated foreseeable to
Thiess. Further, the contract put Thiess in practical control of the
maintenance tasks for the assets it was engaged to work on. Further,

Caltex Refineries (Qld) Pty Ltd v Stavar (2009) 75 NSWLR 649 [112].
Caltex Refineries (Qld) Pty Ltd v Stavar (2009) 75 NSWLR 649 [112].
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the contract put landowners and other persons in the vicinity of Thiess'
worksites - including the plaintiffs in this case, in a position of
vulnerability to Thiess. The plaintiffs say that these factors, together
with other factors, yield the result that Thiess' contractual position put it
in a situation in which it owed a duty of care to third parties including
the plaintiffs.
275

Thiess says that the law recognises that a contract between two
parties can give rise to a duty owed to a third party. But the law also
recognises that the existence and content of any duty owed to the third
party is determined by the terms of the contract. In Woolcock Street
Investments v CDG Pty Ltd,45 the High Court said that the terms of the
contract is not an irrelevant circumstance in considering what defines
the task which the builder or engineer undertook. There would be
difficulty in holding that the respondents owed the appellant a duty of
care to avoid economic loss to a subsequent owner if performance of
that duty would have required the respondents to do more or different
work than the contract with the original owner required or permitted.

276

The plaintiff's case is not that Thiess should have done things that
it was not engaged to do, it is that it needed to exercise reasonable care
in doing the things that it was contractually undertaking to achieve.

Occupier of land from where risk emanates
277

Western Power says that the duty of an occupier is to keep her
property from being a cause of danger to the public by reason of any
defect either in structure, repair or use and management, which
reasonable care and skill can guard against.46 A duty of care arises by
reason of a person's ownership, occupation or use of land or chattels.
The occupier of land has long been liable at common law for
consequences flowing from the state of her land and of happenings
there, not only to neighbouring occupiers, but also to those persons who
come upon her land and those who pass by.47

278

The case against Mrs Campbell is that her liability arises by force
of her ownership and control of the PA pole and the land in which it
was embedded. It arises regardless of her subjective or a reasonable
person's objective knowledge of the duties of a landowner.

45

Woolcock Street Investments Pty Ltd v CDG Pty Ltd (2004) 216 CLR 515 [28].
Counsel for Western Power, Mr B Dharmananda SC, referred to Hoyts Pty Ltd v O'Connor (1928) 40
CLR 566, 583 - 584.
47
Mr B Dharmananda SC referred to Hargrave v Goldman (1963) 110 CLR 40, 66.
46
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Non-delegable duty
279

Western Power did not carry out the 19 July 2013 works. It contracted
Thiess to do so. The plaintiffs say that when Western Power undertook
the 19 July 2013 works by engaging a contractor to do the works,
Western Power had a non-delegable duty, that is, a duty to ensure that
reasonable care was taken in carrying out the works. Western Power
denies that it owed a non-delegable duty to the plaintiffs in relation to
the 19 July 2013 works.

280

To describe a duty as non-delegable does not mean that the person
who owes the duty cannot engage an independent third person to
perform tasks and undertake the responsibilities necessary to discharge
its duty of care. A non-delegable duty is not discharged merely be
exercising reasonable care in selecting and engaging an independent
third person. A non-delegable duty extends to ensuring that reasonable
care is taken by the third person, with the effect that any negligence of
the third person, even if an independent contractor, will be attributed to
its principal.

281

On the other hand, a delegable duty of care can be discharged by
exercising reasonable care in the selection and engagement of an
independent contractor.

282

In Leichhardt Municipal Council v Montgomery Gleeson CJ
summarised the position as follows:48
In practice, the difference between a duty to take reasonable care and a
duty to ensure that reasonable care is taken matters where it is not an act
or omission of the defendant, or of someone for whose fault the
defendant is vicariously responsible, that has caused harm to the
plaintiff, but the act or omission of some third party, for whose fault the
defendant would not ordinarily be vicariously responsible. If a
negligent act or omission is that of a defendant, or a person for whose
fault the defendant is vicariously responsible (such as an employee), no
problem arises. Again, if the nature of a defendant's responsibility is
such that it can be discharged lawfully or properly only by the
defendant personally, an attempted delegation would be irrelevant.
Some responsibilities are non-delegable in the sense that it is of their
essence that they be performed by a particular person, perhaps because
of trust or confidence reposed in that person. In some cases, a duty to
take care involves a duty to act personally. That kind of nondelegability should not be confused with a case where the engagement
of a third party to perform a certain function is consistent with the
exercise of reasonable care by a defendant, but the defendant's legal

48

Leichhardt Municipal Council v Montgomery (2007) 230 CLR 22 [9].
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duty is not merely to exercise reasonable care but also (if a third party is
engaged) to ensure that reasonable care is taken. In such a case, the
third party's failure to take care will result in breach of the defendant's
duty. The legal consequence is that the circumstance that the third
party is an independent contractor does not enable the defendant to
avoid liability. It is because of its practical effect of outflanking the
general rule that a defendant is not vicariously responsible for the fault
of an independent contractor that the identification of this special
responsibility or duty is important.
283

284

49
50

Western Power says that in Leichhardt Municipal Council v
Montgomery,49 the High Court made it plain that it is not appropriate to
undermine the general rule that an entity is not vicariously liable for the
negligence of its independent contractor by asserting that the entity
owed a non-delegable duty. Imposing an obligation on Western Power
to ensure that Thiess took reasonable care is not justified and is not
required by the statutory scheme. A statutory body often engages an
independent contractor to do maintenance work; and that is something
that can be delegated, not something that must be done by the statutory
body.
Senior counsel for the Herridge plaintiffs, Mr Armstrong QC,
submitted that one kind of situation that gives rise to a non-delegable
duty is the conduct of extra-hazardous activities which was addressed
by the Victorian Court of Appeal in AD & SM McLean Pty Ltd v
Meech.50 In Meech, the Victorian Court of Appeal held that under the
principles of ordinary negligence, a person who takes advantage of his
or her control of premises to carry on a dangerous activity, or allow
another to do so, owes a non-delegable duty of reasonable care to avoid
a reasonably foreseeable risk of injury or damage to the person or
property of another. Further, Mr Armstrong QC says that Meech
establishes that an activity is to be regarded as a dangerous activity
even though it is not inherently dangerous or dangerous in itself if the
combined effect of the magnitude of the reasonable risk of an accident
happening and the magnitude of the foreseeable potential injury or
damage if an accident does occur is such that an ordinary person acting
reasonably would consider it necessary to exercise special care or to
take special precautions in relation to it.

Leichhardt Municipal Council v Montgomery (2007) 230 CLR 22.
AD & SM McLean Pty Ltd v Meech (2005) 13 VR 241.
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Agency
285

The plaintiffs allege that Thiess was Western Power's agent in
doing the July 2013 work.51 The plaintiffs allege that Western Power is
vicariously liable for the negligence of its alleged agent in respect of
the July 2013 work.

286

It is common ground that the question whether an agency
relationship existed depends on the substance of the parties' relations,
not the label they attach to it or the label they intend for it.
Nevertheless, the parties' contractual description of their relationship is
a relevant factor.

K. NEGLIGENCE CASE AGAINST WESTERN POWER
287

All of the plaintiffs plead that Western Power owed to the
plaintiffs two duties of care. First, the plaintiffs say that Western
Power owed the plaintiffs a duty to take reasonable care to inspect and
maintain in a safe and fit condition for use in the supply of electricity,
connected assets including the PA pole, and not use such assets in or in
connection with the supply of electricity where the assets were not in
such condition. I will sometimes refer to this as the duty to take
reasonable care to make regular inspections and maintenance.

288

Secondly, the plaintiffs say that Western Power owed the plaintiffs
when undertaking works on, or any inspection of, the PA pole, a duty to
take reasonable care to inspect, and maintain in a safe and fit condition
for use in the supply of electricity, connected assets including the
PA pole, and not use such assets in or in connection with the supply of
electricity where the assets were not in such condition. I will
sometimes refer to this as the duty to make pre-work inspections and
maintenance.

289

The IAG/Allianz and RAC plaintiffs say that Western Power owed
a further duty of care. The duty is said to be a duty to take reasonable
care to notify landowners, who owned apparatus and installations for
the supply of electricity to the landowners' property, of the risks
associated with having a PA pole older than 25 years of age if untreated
or not reinforced or replaced and of a requirement for there to be
regular inspections of such poles at three yearly intervals or
thereabouts.

51

Consolidated statement of claim [21(c)].
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Western Power denies it owed any duty of care as alleged by the
plaintiffs. Western Power says the alleged duties of care are
incompatible with the relevant statutory framework. Western Power
says that s 25 of the Electricity Act required it to maintain service
apparatus belonging to it but not assets such as the PA pole which
belonged to Mrs Campbell. Western Power further says that s 25 of the
Electricity Act requires Western Power to take reasonable care to avoid
the risk of fire to consumers' premises only up to the point of supply of
electricity by Western Power and the alleged duties of care cannot sit
conformably or coherently with the statutory intention, because the
alleged duties of care seek to extend Western Power's responsibility to
take reasonable care beyond the point of supply of electricity.

291

Further, in relation to the alleged duty to make pre-work
inspections and maintenance, Western Power says that it retained a
suitably qualified independent contractor, Thiess, which was solely
responsible for ensuring that reasonable care was taken when
performing the July 2013 works including the assessment of the
condition of the PA pole. Western Power denies it owed any
non-delegable duties and denies that Thiess was Western Power's agent
in carrying out the July 2013 works.

No duty to make regular inspections and maintenance
292

I find that Western Power did not owe to the plaintiffs a duty to
take reasonable care to make regular inspections and maintenance
because the imposition of such a duty of care is incompatible with the
legislative scheme of the Electricity Act in conferring powers, and
imposing duties, on Western Power in relation to the maintenance of
assets.

293

Electricity Act s 25 imposes on a network operator duties as to the
distribution of electricity. Section 25(1) sets out the duties of a network
operator to maintain service apparatus. For the reasons stated in
[197] - [200], s 25(1)(a) confines Western Power's duty to maintain
service apparatus to a duty to maintain service apparatus belonging to
Western Power and not service apparatus belonging to a consumer such
as the PA pole. The imposition of a common law duty of care to
regularly inspect and maintain service apparatus, or other apparatus
connected to or used in the supply of electricity to a consumer, which
belongs to a consumer, in this case the PA pole, is inconsistent with and
would undermine the statutory scheme which requires a network
operator to maintain service apparatus belonging to it but not service
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apparatus, or other apparatus, belonging to a consumer. The statutory
scheme is that the consumer and not Western Power has the duty to
maintain service apparatus that belongs to the consumer.
294

Further, Western Power did not have the requisite control over the
source of the risk of harm. The relevant risk of harm identified by the
plaintiffs is the risk that a wooden pole might fail in service due to rot,
termites or other damage and cause harm to life or property by
unintended discharges of electricity, including by igniting bushfires.
The PA pole belonged to Mrs Campbell. It was on her land. Western
Power had a legal power in certain circumstances, to enter upon her
land and inspect the PA pole. However, the existence of that power is
not sufficient to give rise to a duty to exercise the power. In the
absence of the exercise of the power Western Power did not have the
requisite control over the source of the risk of harm.

295

Furthermore, any duty not to use the PA pole in electricity supply
or not to supply electricity to the PA pole when it was unsafe, only
arises if and when Western Power knew of the unsafe condition of the
PA pole. To impose a duty on Western Power not to supply electricity
to the PA pole when it was unsafe in the absence of actual knowledge
by Western Power that the PA pole was unsafe, is to impose a duty on
Western Power to regularly inspect and maintain the PA pole. Such a
duty is incompatible with the statutory scheme which imposes a duty on
Western Power to maintain service apparatus belonging to it but not
service apparatus, or other apparatus, belonging to a consumer such as
the PA pole. Western Power did not have actual knowledge that the PA
pole was unsafe.

If Western Power had a duty to inspect and maintain it is liable in
negligence
296

If, contrary to my finding, Western Power owed to the plaintiffs a
duty to regularly inspect and maintain the PA pole, it breached that
duty. Western Power did nothing to regularly inspect and maintain the
PA pole. If Western Power breached the duty, its breach caused, or
contributed to, the plaintiffs' loss and damage. If Western Power had
inspected and maintained the PA pole it would have determined that it
was unserviceable before 12 January 2014 and required Mrs Campbell
to replace the PA pole or disconnected the supply of electricity to the
PA pole and the fire would not have started.
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Western Power owed a duty to make pre-work inspections
297

I find that before undertaking works on the PA pole, Western
Power owed to the plaintiffs a duty to take reasonable care to inspect
the PA pole to ascertain whether it was in a safe and fit condition for
use in the supply of electricity. It owed the same duty to the plaintiffs
when undertaking works on the PA Pole.

298

If when undertaking a pre-work inspection or when undertaking
works on the PA pole, Western Power identified that the PA pole was
not in a safe and fit condition for use in the supply of electricity, it
owed the plaintiffs a duty to not use the PA pole in or in connection
with the supply of electricity.

299

Western Power did not however have a duty to undertake remedial
work on a pole to put it in a safe and fit condition for use in the supply
of electricity, or to replace the defective pole. In this sense, it did not
have a duty to maintain the PA pole.

300

Reasonable foreseeability of harm to a plaintiff is necessary but
not sufficient to establish that a duty is owed to that plaintiff. In this
case the relevant risk of harm was foreseeable.

301

As I have said, the relevant risk of harm identified by the plaintiffs
is the risk that a wooden pole might fail in service due to rot, termites
or other damage and cause harm to life or property by unintended
discharges of electricity. Western Power did not contest that the risk of
such harm was reasonably foreseeable. The following matters which
are either admitted by Western Power or established by the evidence,
establish that the identified risk of harm was reasonably foreseeable.

302

First, the service life of untreated jarrah poles is 15 to 25 years in
ground and 15 to 40 years above ground as set out in Energy Safety's
Order 01-2009. Secondly, common causes of damage to jarrah poles
include termite activity and fungal rot. Thirdly, termite and rot damage
had been reported as a likely cause of numerous collapses of wooden
poles including jarrah poles in SWIS areas. Fourthly, a collapse of a
wooden pole presents a grave hazard to human life and property.
Fifthly, Western Power knew or ought to have known that any
untreated, and unreinforced jarrah pole of over 25 years' service life
was beyond its probable life expectancy and operating at an elevated
risk of in-service failure. Sixthly, Western Power knew or ought to
have known that any untreated jarrah pole displaying signs of fungal rot
or termite damage at or near ground level, or in the below ground
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section able to be excavated in the course of routine inspections, was
operating at an elevated risk of in-service failure. The PA pole
displayed signs of fungal rot or termite damage at or near ground level
and in the below ground section able to be excavated at least by July
2013. Seventhly, Western Power knew, or ought to have known, that
any in service failure of a wooden pole created a serious risk of
unintended discharges of electricity from the electricity installation
supported by, or connected to, the PA pole and if the unintended
discharge occurred in hot, dry, windy conditions, the ignition of a
bushfire.
303

Western Power had control over, and responsibility for,
maintenance and operation of its network, and the right to go onto
private land, including Mrs Campbell's land, to do work on attachment
poles if and when it did work of the kind done in July 2013. When
Western Power exercised its power to undertake such works, or to
inspect the PA pole, it had the requisite control over the source of the
risk of harm.

304

The imposition of the alleged pre-work inspections duty of care is
not incompatible with the provisions of the Electricity Act. For the
reasons stated in [216] - [220] the obligation imposed on a network
operator by Electricity Act s 25(1)(b) to take reasonable precautions
may require the network operator to inspect a consumer pole in some
circumstances. In particular, the obligation to take all reasonable
precaution may require the network operator to inspect a consumer pole
when the network operator does work on the pole or apparatus attached
to the pole.

Plaintiffs allege Western Power had duty to ensure reasonable care was
taken
305

A duty of care imposes an obligation to exercise reasonable care;
it does not impose a duty to prevent potentially harmful conduct.52
Generally, this duty of care will be satisfied by engaging a competent
contractor to carry out work. Hence the general rule that a person is not
responsible for the wrongful acts committed by the contractor or the
contractor's employees in the course of work for which they were
engaged.

306

A conclusion that, in given circumstances, a defendant owed a
duty going beyond a duty to exercise reasonable care to avoid harm to a

52

Roads and Traffic Authority (NSW) v Dederer (2007) 234 CLR 330 [18] (Gummow J).
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plaintiff and extending to a duty to ensure that reasonable care to avoid
harm to the plaintiff was exercised, is commonly described as a
conclusion that a defendant was under a non-delegable duty of care to a
plaintiff. It is a proposition of law concerning the nature or content of
the duty of care. A duty of this nature is a special responsibility or a
duty to see that care is taken. Such a duty enables a plaintiff to out
flank the general principle that a defendant is not vicariously
responsible for the negligence of an independent contractor.53
307

The plaintiffs plead that Western Power had a duty not only to
take reasonable care to inspect and maintain the PA pole in a safe
condition when undertaking works on it, but also a duty to ensure that
reasonable care was taken by any contractor engaged by it to carry out
works on the PA pole.

308

The Herridge plaintiffs54 and the IAG/Allianz and RAC plaintiffs55
allege that the duty of care Western Power owed to the plaintiffs
involved a non-delegable duty to ensure that reasonable care was taken
by any contractor engaged by Western Power to satisfy those alleged
duties. The plaintiffs allege56 that Western Power breached its
non-delegable duty of care by reason of Thiess' failure to have adequate
systems for training, supervision and auditing, and Thiess' negligence
during the July 2013 works in inspecting the PA pole.

No duty to ensure reasonable care was taken
309

The plaintiffs say that Western Power when undertaking works on,
or any inspection of, the PA pole owed to the plaintiffs a duty to take
reasonable care as a non-delegable duty to ensure that reasonable care
was taken by any contractors engaged by it to inspect and maintain in a
safe and fit condition for use in the supply of electricity, connected
assets including the PA pole, and not use such assets in or in connection
with the supply of electricity where the assets were not in such
condition.

310

There are a number of established categories of cases in which a
non-delegable duty of care exists, for example employer and employee,
school authority and pupil, hospital and patient, prison authority and
inmate. The High Court has stressed that a non-delegable duty of care

53

Leichhardt Municipal Council v Montgomery (2007) 230 CLR 22 [6] (Gleeson CJ).
Consolidated statement of claim [26].
55
Consolidated statement of claim [26AA].
56
Consolidated statement of claim [51(a)].
54
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is not to be extended beyond the existing categories unless there is a
sound basis.57
311

The plaintiffs say that this case falls within the category of
'dangerous substances and activities'. In Burnie Port Authority v
General Jones Pty Ltd,58 the High Court held that a principal may be
liable for the negligent actions of an independent contractor where the
delegated activity, or a substance associated with it, is sufficiently
dangerous to warrant the imposition of a non-delegable duty of care.

312

What constitutes a dangerous substance or activity was addressed
by the High Court in Northern Sandblasting Pty Ltd v Harris.59 A
landlord engaged an electrician, an independent contractor, to repair a
faulty stove at the request of a tenant. The stove was repaired
negligently, with the contractor failing to take measures to prevent the
active wire and the earth from making contact. That failure
subsequently caused a short circuit of the stove wiring. As a result,
electric current escaped and the house's water pipe system became
charged with electricity. The plaintiff, the tenant's daughter, touched a
tap in the yard and was electrocuted. The High Court considered,
among other things, whether or not the landlord owed the plaintiff a
non-delegable duty of care in relation to the repair of the stove. It was
variously argued that the substance in question, electricity, or,
alternatively, the activity in question, the supply of electricity or the
repair of the stove, was sufficiently dangerous to give rise to a
non-delegable duty of care. Brennan J, delivering the lead judgment,
held that there was no element of danger such as would give rise to a
non-delegable duty of care. His Honour said that an activity should not
be classified as dangerous merely because of the risk arising out of the
foreseeable collateral negligence of an independent contractor:60
The fact that negligence on the part of [the electrician] might
foreseeably cause injury to [the plaintiff] or to some other member of
the tenant's family or to the tenant's visitors was not enough to impose a
non-delegable duty of care on the landlord … The repair of the stove
did not carry any inherent risk of injury unless it were negligently done.
There was no want of due care on the part of the landlord in selecting
[the electrician] to repair the stove. Apart from the landlord's duty to
exercise reasonable care in the selection of a licensed electrician to

57

Leichhardt Municipal Council v Montgomery (2007) 230 CLR 22 [24] (Gleeson CJ), [65] (Kirby J),
[156] (Hayne J), [188] - [190] (Callinan J), [193] (Crennan J).
58
Burnie Port Authority v General Jones Pty Ltd (1992) 179 CLR 520.
59
Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313.
60
Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313, 333.
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repair the stove, no further duty in respect of the repair of the stove
arose from the circumstances.
313

Kirby J, with whom Gummow J agreed, expressed the view that
there was no element of danger such as would give rise to a
non-delegable duty of care. Kirby J focused upon the danger
associated with the activity of supplying electricity to a domestic
dwelling. His Honour stated:61
It is true that electricity can be hazardous. However, its supply to a
domestic dwelling does not ordinarily involve an element of
extraordinary danger such as to attract the non-delegable duty.

314

The plaintiffs place considerable reliance upon the decision of the
Victorian Court of Appeal in McLean v Meech.62 A horse agisted on
land abutting the Western Highway in Victoria escaped and collided
with a motor vehicle causing the horse to collide with another motor
vehicle. In the second vehicle driver's negligence action against the
occupier of the land and the horse owner for damages for personal
injuries, the County Court Judge directed the jury that the occupier
owed the plaintiff a non-delegable duty to take care to prevent the
horse's escape. Judgment was entered for the plaintiff in accordance
with the jury's verdict that the collision was caused by the defendant's
negligence in allowing the horse to escape and apportioned liability.

315

The occupier appealed. In dismissing the appeal, the Victorian
Court of Appeal held that the occupier owed a non-delegable duty of
care to the injured driver. Nettle JA, with whom Chernov JA and
Hollingworth AJA agreed, said that under the principles of ordinary
negligence, a person who takes advantage of his or her control of
premises to carry on a 'dangerous activity', or to allow another to do so,
owes a non-delegable duty of reasonable care to avoid a reasonably
foreseeable risk of injury or damage to the person or property of
another. His Honour said that for those purposes an activity is to be
regarded as a 'dangerous activity', even though it is not 'inherently
dangerous' or dangerous in itself, if the combined effect of the
magnitude of the foreseeable risk of an accident happening and the
magnitude of the foreseeable potential injury or damage if an accident
does occur is such that an ordinary person acting reasonably would

61
62

Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 401.
AD & SM McLean Pty Ltd v Meech (2005) 13 VR 241.
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consider it necessary to exercise 'special care' or take 'special
precautions' in relation to it. Nettle JA said: 63
The agistment of horses on rural land is not 'inherently dangerous' or
dangerous in itself. … Following the decision in Burnie Port
Authority, the question in each case is whether the combined effect of
the magnitude of the foreseeable risk of an accident occurring and the
magnitude of the foreseeable potential injury or damage if an accident
does occur is such that an ordinary person acting reasonably would
consider it necessary to exercise 'special care' or to take 'special
precautions' in relation to it.
In this case I think that they would. On any analysis the agistment of
horses on land abutting a major multi-lane highway … where it abuts St
Anne's Winery, is likely to be dangerous for persons using the highway
unless care is taken to confine the horses to the land.
316

Western Power placed great reliance upon the subsequent decision
of the High Court in Leichhardt Municipal Council v Montgomery.64
A pedestrian injured his leg while walking along a footpath which was
under repair by a firm of contractors engaged by the local council. The
contractors had covered the footpath with carpet which concealed a
broken pit cover through which the pedestrian fell. The pedestrian
settled his claim for damages against the contractors and sued the
council for negligence on the basis that it had breached a non-delegable
duty of care. By operation of s 7(4) of the Roads Act 1993 (NSW), the
council was the 'roads authority' for the roads, which included a
footway, within its local government area. Section 71 empowered a
roads authority to carry out roadwork on any public road for which it
was the authority. The High Court held that the council did not owe
pedestrians a non-delegable duty of care to ensure that reasonable care
was taken to avoid injury with respect to work carried out on a public
footpath by contractors who it engaged. The High Court effectively
treated the non-delegable duty issue as two discrete issues. First, is
highway authority and road user an established category of case in
which a non-delegable duty of care is recognised. Secondly, assuming
it is not, should the existing categories be expanded to include such a
category. Their Honours answered both issues in the negative.

317

Kirby and Callinan JJ both emphasised the necessity for coherence
in the law and the corresponding need to limit exceptions to the general

63

AD & SM McLean Pty Ltd v Meech (2005) 13 VR 241, 250 [22] – [23].

64

Leichhardt Municipal Council v Montgomery (2007) 230 CLR 22.
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rule that principals are not responsible for the wrongs of independent
contractors.
318

However, the case did not consider dangerous substances and
activities in the context of a non-delegable duty of care. Gleeson CJ
said:
We are not here concerned with the non-delegable duty that arises from
the conduct of extra hazardous activities. When, in Burnie Port
Authority v General Jones Pty Ltd, this court decided that the rule in
Rylands v Fletcher should be treated as subsumed in the ordinary law
of negligence, part of the justification advanced for that decision was
the protection afforded, within the law of negligence, by the concept of
non-delegable duty. Road works could in some circumstances involve
an extra-hazardous activity, but that is not this case.65 (Citations
omitted)

319

Kirby J referred to established categories of relationships giving
rise to non-delegable duties including 'occupier/contractual entrant in
circumstances involving extra-hazardous activities' which is how his
Honour characterised the relationship between the relevant parties in
Burnie Port Authority.

320

The plaintiffs adopt the identification by Gleeson CJ in
Leichhardt Municipal Council v Montgomery66 of two kinds of
non-delegable duty. The first arises where a statute or the common law
imposes a duty to act personally. The second arises where:
… the engagement of a third party to perform a certain function is
consistent with the exercise of reasonable care by a defendant, but the
defendant's legal duty is not merely to exercise reasonable care but also
(if a third party is engaged) to ensure that reasonable care is taken. In
such a case, the third party's failure to take care will result in breach of
the defendant's duty.

321

The plaintiffs say that the Electricity Act s 25(1)(b) imposes on
Western Power as the network operator a personal duty 'to take all
reasonable precautions'. The plaintiffs say it is consistent with that
statutory requirement to hold Western Power to a duty to ensure that
reasonable precautions are taken by any contractor engaged by it.

322

Further, the plaintiffs say that this case involves the conduct of
extra hazardous activities. The plaintiffs say, in reliance upon McLean

65
66

Leichhardt Municipal Council v Montgomery (2007) 230 CLR 22 [18].
Leichhardt Municipal Council v Montgomery (2007) 230 CLR 22 [9] - [10].
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v Meech,67 that a person who takes advantage of his or her control of
premises to carry on a dangerous activity, or allow another to do so, has
a non-delegable duty of reasonable care to avoid a reasonably
foreseeable risk of injury or damage to the person or property of
another. An activity is to be regarded as a dangerous activity, even
though it is not inherently dangerous or dangerous in itself, if the
combined effect of the magnitude of the reasonable risk of an accident
happening and the magnitude of the foreseeable potential injury or
damage if an accident occurs is such that an ordinary person acting
reasonably would consider it necessary to exercise special care or take
special precautions in relation to it.
323

Senior counsel for the Herridge plaintiffs, Mr Armstrong QC,
sought to distinguish Leichhardt. First, it was a highway case and
therefore in that peculiar category described and decried by the High
Court in Brodie v Singleton Shire Council.68 Gleeson CJ noted that
the court was not concerned with the non-delegable duty that arises
from the conduct of extra hazardous activities.69

324

Secondly, Mr Armstrong says the court in Leichhardt emphasised
that the claim for a non-delegable duty had to be assessed in the context
of the particular legislation. The court did not identify any provision in
the Roads Act that imposed a positive obligation to take care. In
contrast, s 25(1)(a) and (b) of the Electricity Act impose on the network
operator a personal duty to take all reasonable precautions.

325

I do not accept that latter argument. Section 25(1)(a) and
s 25(1)(b) of the Electricity Act do not provide expressly or by
necessary implication that Western Power must personally meet the
obligation set out in those sections.

326

In Fox v Leighton Contractors Pty Ltd,70 the appellant was
injured on a building site while attempting to clean concreting
equipment due to the negligence of another worker, Mr Stewart, on the
site. He succeeded at trial against the second respondent but his claim
against the first respondent, the principal contractor, and the third
respondent, which had been engaged to provide concreting services,
were dismissed. The New South Wales Court of Appeal allowed the
appeal and found that the principal contractor owed the appellant a duty

67

AD & SM Mclean Pty Ltd v Meech [2005] 13 VR 241 [21] (Nettle JA).
Brodie v Singleton Shire Council (2001) 206 CLR 512 - see Leichhardt at [9] (Gleeson CJ), [142]
(Hayne J).
69
Leichhardt Municipal Council v Montgomery (2007) 230 CLR 22 [18].
70
Fox v Leighton Contractors Pty Ltd [2008] NSWCA 23; (2008) 170 IR 433.
68
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of care, and breached that duty by allowing Mr Stewart to work on the
site without having undergone induction training. Basten JA rejected
another basis upon which the appellant put his case. That is, that the
principal contractor had a non-delegable duty to persons coming onto
the site to take care for their safety. Basten JA doubted whether there is
a category of cases in which duties are held to be non-delegable
because of the extra hazardous nature of the activity:71
Whether, as suggested in the course of argument, there is any specific
category of cases in which duties are held to be non-delegable because
of the extra-hazardous nature of the activity may be doubted: see
Montgomery at [18] (Gleeson CJ) at [116] - [118] (Kirby J) and [145]
and [153] (Hayne J).
327

The High Court allowed the principal contractor's appeal in
Leighton Contractors Pty Ltd v Fox.72 The High Court held that a
principal does not have a common law duty of care to provide training
for employees of its independent contractors, and the obligation to
comply even with a statutory requirement imposed on the principal to
ensure proper induction training had occurred could be delegated by
contract for the independent contractor to perform.

328

The plaintiffs' assertion that Western Power had to train, supervise
and audit the Thiess' line crew for the plaintiffs' benefit is one step
further removed than any requirement on Western Power to ensure
training, supervision and the audit for Thiess' employees' benefit. In
Leighton, the High Court indorsed the view expressed in Sweeney v
Boylan Nominees Pty Ltd73 that the concept of distinguishing between
independent contractors and employees is one too deeply rooted to be
jettisoned. The court said that a duty to provide training in the safe
method of carrying out the contractor's specialised task is inconsistent
with maintenance of the distinction that the common law draws
between the obligations of employers to their employees and of
principals to independent contractors.

329

Biffa Waste Services Ltd v Maschinenfabrik Ernst Hese GmbH74
concerned a fire in a recycling plant which was under construction. A
main contractor had been engaged to undertake some works at the
plant, and in turn had engaged third party contractors to perform certain
welding works. The third party contractors were negligent in carrying

71

Fox v Leighton Contractors Pty Ltd [2008] NSWCA 23; (2008) 170 IR 433 [52].
Leighton Contractors Pty Ltd v Fox (2009) 240 CLR 1.
73
Sweeney v Boylan Nominees Pty Ltd (2006) 226 CLR 161.
74
Biffa Waste Services Ltd v Maschinenfabrik Ernst Hese GmbH (2009) QB 725.
72
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out the welding works, which led to a fire breaking out. Stanley
Burnton LJ for the Court of Appeal of England and Wales drew
attention to the difficulty of distinguishing between operations that are
ultra-hazardous and those that are not; things which were at one time
reckoned highly dangerous come to be regarded as reasonably safe.
His Lordship said that it is irrational to exclude from consideration
precautionary measures: 75
It is ultra-hazardous to drive on a public road without keeping a
lookout; it is not an ultra-hazardous activity if a sensible lookout is
maintained.
330

The court held that the principle under which a person hiring an
independent contractor was liable for the latter's negligence in carrying
out any extra-hazardous activity was so unsatisfactory and anomalous
that it should be applied as narrowly as possible, by confining it to
activities which were exceptionally dangerous whatever precautions
were taken. The court held that grinding and welding were not
ultra-hazardous activities notwithstanding that flying sparks and fire
starting were known hazards of grinding and welding operations.

331

In Woodland v Swimming Teachers Association,76 Lord
Sumption stated obiter that many of the decisions concerning
extra-hazardous operations are founded on arbitrary distinctions
between ordinary and extraordinary hazards which may be ripe for
re-examination.

332

In Ng Huat Seng v Munib Mohammad Madni,77 the Court of
Appeal of the Republic of Singapore also considered that the
ultra-hazardous activities doctrine should be applied as narrowly as
possible by confining it to activities which pose a material risk of
causing exceptionally serious harm to others even if they are carried out
with reasonable care.

333

The question in this case is whether, in carrying out the July 2013
works, Thiess was engaged as Western Power's contractor in an
ultra-hazardous or extra-hazardous activity so as to give rise to a duty
to ensure that reasonable care was taken by the contractor. Electricity
is inherently dangerous as are many substances in everyday use. But
not every use of electricity is an ultra-hazardous activity giving rise to a
non-delegable duty. If it was, the appellant would have been successful

75

Biffa Waste Services Ltd v Maschinenfabrik Ernst Hese GmbH (2009) QB 725, [75].
Woodland v Swimming Teachers Association [2014] AC 537.
77
Ng Huat Seng v Munib Mohammad Madni [2017] SGCA 58 [96].
76
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in Northern Sandblasting.
Dawson J said: 78

Indeed, in Northern Sandblasting

It is not suggested that the supply of electricity to domestic premises
constitutes a hazardous activity.
334

The question is whether the particular use of electricity is an
ultra-hazardous activity. The work Western Power engaged Thiess to
carry out on 19 July 2013 was the replacement of the termination pole.
The work involved disconnecting overhead power lines, replacing the
termination pole and reconnecting overhead power lines. In this case
the relevant activity is the transmission of electricity by overhead
power lines.

335

The doctrine of ultra-hazardous activity focuses on an activity
intentionally undertaken by the defendant which by its nature is very
dangerous. In this case the ultimate result of the PA pole not being
replaced or the supply of electricity to the PA pole not being stopped
was catastrophic. However, the non-delegable duty doctrine scrutinises
not the accident itself but the activity which led up to the accident - in
this case, the maintenance, detachment and re-attachment of overhead
power lines. Thus, the issue is whether the maintenance of overhead
power lines is an ultra-hazardous activity.

336

The transmission of electricity by overhead power lines is not an
ultra-hazardous activity. The transmission of electric current today is a
usual and normal practice for the benefit of the community. It has
become a part of modern life and one cannot think of a world without
it. The transmission of electricity over overhead power lines is
common place throughout Western Australia. The transmission of
electricity by overhead power lines does not cause a risk of causing
exceptionally serious harm to persons nearby if it is carried out with
reasonable care. At least there is no evidence that it does.

337

Western Power did not engage Thiess to undertake an
ultra-hazardous or extra-hazardous activity. Western Power is not
liable for the negligence of Thiess in failing to exercise reasonable
care in undertaking the work it was contracted to do, on the basis that
Western Power had a duty to ensure that Thiess took reasonable care
in carrying out the July 2013 works.

78

Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313, 347.
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No breach of duty in delegating July 2013 works
338

I find that before undertaking works on the PA pole in July 2013,
Western Power owed to the plaintiffs a duty to take reasonable care to
inspect the PA pole to ascertain whether it was in a safe and fit
condition for use in the supply of electricity. It owed the same duty to
the plaintiffs when undertaking works on the PA pole.

339

That is not a non-delegable duty. Therefore, Western Power was
able to discharge its duty by taking reasonable steps to engage and
instruct a competent contractor to do the relevant work. The plaintiffs
say that Western Power did not do so. The plaintiffs say that in
engaging Thiess to carry out the works Western Power breached its
duty.

340

In Fabre v Lui,79 the New South Wales Court of Appeal held that
in determining whether a defendant breached its duty of care by
engaging and instructing an independent contractor to carry out tasks,
the court should apply the provisions of the Civil Liability Act which
are directed towards the question of breach of duty.

341

Section 5B, sets out a number of necessary conditions that need to
be satisfied before a defendant will be held liable for a failure to
exercise reasonable care. Section 5B is:
5B. General principles
(1)

(2)

79

A person is not liable for harm caused by that person's fault in
failing to take precautions against a risk of harm unless (a)

the risk was foreseeable (that is, it is a risk of which the
person knew or ought to have known); and

(b)

the risk was not insignificant; and

(c)

in the circumstances, a reasonable person in the
person's position would have taken those precautions.

In determining whether a reasonable person would have taken
precautions against a risk of harm, the court is to consider the
following (amongst other relevant things) (a)

the probability that the harm would occur if care were
not taken;

(b)

the likely seriousness of the harm;

Fabre v Lui [2015] NSWCA 157.
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(c)

the burden of taking precautions to avoid the risk of
harm;

(d)

the social utility of the activity that creates the risk of
harm.

The risk of harm
342

The plaintiffs identify the risk of harm to be the risk that an inservice wooden pole might fall in service due to rot, termite or other
damage and cause harm to life or property by unintended discharges
of electricity.

The risk was foreseeable
343

The risk of harm was foreseeable for the reasons I have already
stated at [301].

The risk was not insignificant
344

The factors establishing that the risk was foreseeable also establish
that the risk was not insignificant.

Precautions Western Power could take
345

Western Power engaged a competent contractor, Thiess, to carry
out the work. The precautions which the plaintiffs say that Western
Power should have taken were described in various ways by the
plaintiffs. In essence they amount to two precautions. The first is to
supervise or otherwise ensure that the Thiess line crew inspected the
PA pole in accordance with industry practice. The second is to
implement systems for training or instructing the line crews to conduct
pre-work pole inspections in accordance with industry practice.

A reasonable person would not have taken those precautions
346

Addressing s 5B(2)(a) and (b), I conclude that the probability that
the harm would occur if care were not taken in carrying out the work
was significant and very serious harm was likely to occur should the
risk of harm eventuate. In relation to s 5B(2)(c), Thiess carried out
maintenance work for Western Power on its electricity distribution
network at least throughout the metropolitan area. The burden of
supervising the work undertaken by Thiess line crews on, or in
connection with, network poles and consumer poles and implementing
systems for training or instructing the line crews would have been
substantial. In relation to s 5B(2)(d), the social utility of maintaining
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overhead power lines is great. Indeed, such work is essential to the
distribution of electricity to residential premises which is an essential
service.
347

Section 5B(2) is not an exhaustive list of the factors that might be
relevant to a determination of whether a reasonable person in the
defendant's position would have taken precautions against the risk of
harm to the plaintiff. Further relevant factors in this case include at
least the following. First, Thiess was engaged to carry out specialised
tasks. The tasks were carried out at different geographical locations.
Western Power would have had to engage further specialists in
sufficient numbers for them to be distributed throughout the
metropolitan area if it was to supervise the Thiess line crews carrying
out the relevant work in any meaningful way. Secondly, Thiess is not
only a competent and reputable contractor but also a substantial
contractor with experience in carrying out electrical distribution
network maintenance. Mr Bartosch's evidence shows that Thiess had
been carrying out such work since at least 2005.

348

Thirdly, Western Power engaged Thiess to carry out the work
under a contract that required Thiess to carry out the work in
accordance with detailed instructions, to ensure the work was done
with care by skilled and qualified personnel in accordance with
industry standards.

349

Western Power engaged Thiess to carry out the July 2013 works,
that is, to replace the termination pole, pursuant to a work order of
13 June 2013. The terms of the Umbrella Deed apply to that
engagement. The Umbrella Deed provided amongst other things:

80

1.

Thiess warranted that it and any personnel engaged by it to
perform the work are competent, have all the necessary skills,
training and qualifications to carry out the work in accordance
with the contract, have been inducted by Thiess and are able to
perform the work without the supervision of Western Power's
personnel;80

2.

Thiess must, and must ensure that any personnel engaged to
perform the work, would perform the work at all times in

Umbrella Deed cl S8.1(a).
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conscientious, expeditious and professional manner according
to industry standards;81 and
3.
350

Thiess shall ensure that the work complies with the specified
standards which includes the Work Practice Manual.82

Section 6.2 of the Work Practice Manual states that its purpose is
to outline the minimum inspection and supporting requirements for
working on poles. The instructions include the following detailed
instructions in relation to inspecting poles:
General
•

The prevention of poles falling down is of the utmost
importance and must always be addressed in the job planning
and risk assessment process.

•

The load on a pole may alter as work is being done. This could
be through an addition to, or removal of, a load.
…

•

81
82

Some of the factors that must be considered before climbing or
altering the load on a pole or adjacent poles are:
•

the age of the pole

•

any pole defects

•

the type of pole

•

the mechanical load on the pole and the changing of
that load (size of transformer or other equipment)

•

the inspection/treatment status

•

the condition of the existing pole supports (eg check
that the supports meet the current reinforcing standard)

•

Inspect poles and associated hardware for defects before
commencing any work.

•

Where a pole is to have its load altered it must first be assessed
to determine the necessary support required.

•

Where a pole is found to have a defect, it must be supported and
reported to the team leader.

Umbrella Deed cl S8.1(b).
Umbrella Deed cl T1(b).
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…
•

All poles require a close and thorough visual inspection at
ground level (where possible) and all the way around the pole to
a depth of 300 mm for a non-reinforced pole and 200 mm for a
reinforced pole. (If rust is detected on the reinforcing steel, then
excavate to a depth of 350 mm for further inspection.)

•

The entire length of the pole requires a visual examination for
signs of rot and/or insect activity.

•

…

Consumer poles
…
•

If the age of the consumer pole cannot be determined, do not
climb it and do not alter the load on the pole.
…

Removal or load transfer of conductors on poles
When carrying out work on poles that will have their load temporarily
or permanently altered by either the partial or full removal of the
overhead main conductors or stays, the following precautions must be
taken:
•

Poles on either side of the work pole must be inspected to ensure
that:
•

the pole and the reinforcing are in good condition
…

•

351

the poles are untreated (non-reinforced) and more than
five (5) years old (they must be inspected for
serviceability by the Distribution Pole Inspection
process contractor)

The Work Practice Manual sets out procedures required during
pre-work inspections that the conclave 2 expert witnesses identified to
be broadly in line with industry practices identified by the conclave 2
expert witnesses in JER2 for a maintenance contractor undertaking
work like the July 2013 works. However, the plaintiffs and the conclave
2 expert witnesses were critical of the form of the Work Practice
Manual. The conclave 2 expert witnesses opined that the Work
Practice Manual is poorly written and structured, it is difficult to
navigate, and some aspects of the procedures and processes, are unclear
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or incomplete. They say that the manual is large (over 900 pages with
all the attachments) and the poor structure of such a large document
makes it difficult to navigate, and for a field inspector or maintenance
worker to be confident of all the requirements for a specific task.
352

I find that Western Power did not breach its duty of care in
engaging and instructing Theiss to carry out the July 2013 works
notwithstanding those matters. First, the Work Practice Manual set out
instructions which were to be observed by Theiss in working on poles
and on consumers' electrical equipment. Theiss, not Western Power,
was obliged to train and induct the line crew who were to perform the
work in compliance with the requirements of the Work Practice
Manual.
If the line crew required training or assistance in
understanding and complying with the manual, Theiss, not Western
Power, had the obligation to provide that training and assistance.
Secondly, Mr Bartosch was familiar with the Work Practice Manual
and knew and understood the relevant instructions in the manual
concerning working on poles and on consumers' electrical equipment.
Mr Bartosch was extensively cross-examined about relevant contents of
the Work Practice Manual and did not have any difficulty
understanding the instructions except for the instructions relating to
working on a pole that is to have its load altered. That Mr Bartosch did
not understand that removing and reattaching a service cable to the
PA pole would alter the load on it shows an omission in his training,
not an inadequacy in the manual.

353

Section 8.7 of the Work Practice Manual states that its purpose is
to outline the requirements for working on consumer's electrical
equipment. The instructions given include:
When a fault is found (on the consumer's side) while conducting tests
on a consumer installation the following must apply:
…
•

Disconnect the installation from all sources of supply including
the neutral.

•

Contact the consumer to inform them of the situation.

…
•

Issue a Fault note (see Appendix 2).

…
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Consumer poles and meter poles
See Field instruction 6.2 (Pole - inspection and support prior to
commencement of work) in this manual, for information on pole types.
DANGER
Consumer poles are the property of the consumer and are not subject to
regular inspection by Western Power, DO NOT climb consumer poles.
…
•

Where an existing consumer pole has been in service for some
years and has deteriorated from the effects of the weather, it is
the responsibility of the customer to replace the pole.
(Examples are wood and steel tripod and other steel types.)

…
Attachment points
•

Where attachment points are defective, the service must be
de-energised from all sources of supply and removed, unless a
secure alternative attachment can be made.

354

Western Power took reasonable precautions to ensure that
qualified and competent personnel carried out the work, including
pre-work inspections of wooden poles, by retaining a competent,
reputable and experienced contractor to carry out the work under a
contract which required the contractor to engage personnel to perform
the work who are competent, have all the necessary skills, training and
qualifications to carry out the work in accordance with the contract and
have been inducted by Thiess and are able to perform the work without
the supervision of Western Power's personnel.

355

Western Power took reasonable precautions to prevent the risk of
harm. I am not satisfied that a reasonable person in the position of
Western Power would83 have supervised the employees of its contractor
in carrying out the July 2013 works including inspecting the PA pole.

356

In Leighton Contractors Pty Ltd v Fox, the High Court held that
there was no reason in principle to impose a duty on a principal
contractor to provide training in the safe method of carrying on every
trade and conducting every specialised activity carried on the site to
every worker on the site. The court said that a duty to provide training
in the safe method of carrying out the contractor's specialised task was

83

As distinct from 'might'.
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inconsistent with maintenance of the distinction that the common law
draws between the obligations of employers to their employees and of
principals to independent contractors.84 The High Court held that
provided that the contractor was competent and the activity it was
contracted to undertake was placed in the contractor's hands, the
principal was not subject to an ongoing general law obligation with
respect to the safety of the work methods employed by the contractor or
those with whom the contractor subcontracted.85
357

Similarly, in the circumstances of this case, to impose on Western
Power a duty to train Thiess' employees, or supervise or audit their
training, or to supervise the carrying out of the work by Thiess and
audit its performance of the work is inconsistent with the maintenance
of the distinction between the responsibility of an employer for the acts
of its employees and the obligations of a principal for the actions of its
independent contractor.

358

I am not satisfied that a reasonable person in the position of
Western Power would have taken any additional steps to implement
systems for training or instructing line crews to conduct pre-work pole
inspections in accordance with industry practice.

359

In summary, Western Power discharged its pre-work inspection
duty of care by engaging and instructing Thiess to carry out the relevant
work, including the inspection of the PA pole.

Thiess not Western Power's agent
360

If Western Power did not owe a non-delegable duty, then the
plaintiffs contend that Thiess was Western Power's agent for the
purposes of the July 2013 works so that Western Power is liable as
principal for the negligence of its agent Thiess in the course of an act
within the scope of its agency. The plaintiffs say that in substance the
relationship between Western Power and Thiess was that of principal
and agent.

361

Whether an agency relationship existed depends on the substance
of the parties' relationship, not the label they attach to it or the label
they intend for it.

84
85

Leighton Contractors Pty Ltd v Fox (2009) 240 CLR 1 [52].
Leighton Contractors Pty Ltd v Fox (2009) 240 CLR 1 [59].
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In Sweeney v Boylan Nominees Pty Ltd,86 the High Court
considered the vicarious liability of an alleged agent for his alleged
principal. A customer at a convenience store was injured when the
door of a refrigerator fell and struck her. The refrigerator was leased
from a company which by contract was required to service and
maintain it. The customer sued that company for negligence in causing
her injury. Shortly before the accident the refrigerator door was not
closing properly. The manager of the store notified the company and it
arranged for a mechanic to attend to fix the door. The trial judge found
that the mechanic did not act with reasonable care and that the company
was vicariously liable for his negligence on the footing that he was
acting as its servant or agent with its authority and approval to do the
work. The mechanic was not an employee of the company but was a
contractor engaged by it from time to time to perform maintenance
work.

363

In a joint judgment the majority, Gleeson CJ, Gummow, Hayne,
Heydon and Crennan JJ, held that the mechanic was not an employee of
the company. He was not engaged in its business, but was an
independent contractor pursuing his own business as a principal or an
employee of his own company pursuing its business. Hence, the
company was not vicariously liable for his negligence. The majority
held that where a person has engaged another, to do something that is
of benefit or advantage to and for the purposes of the first person, the
bare fact that the second person's actions were intended to benefit the
first, or were undertaken to advance some purpose of the first person,
does not suffice to demonstrate that the first is vicariously liable for the
conduct of the second.87

364

The court applied the multi-factorial approach explained in Hollis
v Vabu Pty Ltd.88 A range of factors must be evaluated before
determining whether the tortfeasor is an employee (or agent) or not.

365

The plaintiffs point to a number of indicia to support the
proposition that Thiess was an agent of Western Power. First, Western
Power engaged Thiess for the purposes of discharging Western Power's
own statutory obligations to maintain its network in a safe and fit
condition for use in the supply of electricity. That is not determinative.
The mere fact that Thiess, like any other entity involved in the activities
required of a corporate body, did things allegedly within Western

86

Sweeney v Boylan Nominees Pty Ltd (2006) 226 CLR 161.
Sweeney v Boylan Nominees Pty Ltd (2006) 226 CLR 161 [13].
88
Hollis v Vabu Pty Ltd (2001) 207 CLR 21.
87
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Power's statutory power did not make Thiess an agent. In Sweeney, the
High Court emphasised that vicarious liability does not arise simply
whenever the tortfeasor represents the interests of another. In
Leichhardt, Kirby J said that a roads authority is by definition an
artificial person which can only act through human agents so that it was
intended that employees, contractors or other agents would fulfil its
statutory responsibilities; and where the legislation does not forbid the
use of non-employees, contractors or agents, it cannot be presumed that
the statute imposes a particular standard or requirement. Nothing in the
statutory scheme requires Western Power to act only through agents.
366

Secondly, the plaintiffs say that Western Power retained a right to
control the manner of work, by giving directions, setting and altering
work procedures and by control of any location where work was done.
That does not advance the case far. Thiess acted as it was required to
do under its contract with Western Power. The mere fact that Western
Power could contractually direct Thiess as to the quality of the work
required did not make Thiess Western Power's agent.

367

Thirdly, the plaintiffs say that Western Power required Thiess
vehicles, uniforms and stationery to be badged with Western Power
official logos, identifying Thiess as an authorised Western Power
contractor. That does not take the matter very far. Such requirements
are consistent with a relationship of principal and independent
contractor.

368

Western Power points to the provision of the Umbrella Deed
which sets out the parties express agreement that Thiess was Western
Power's independent contractor.89 Western Power says that an
independent contractor may be required to comply with directions and
requirements of its counterparty and such matters are not sufficient to
make the independent contractor an agent, in the face of the parties
express agreement to the contrary: Sweeney and Leichhardt.

369

The relationship between Western Power and Thiess is that of
principal and independent contractor. Their relationship is governed by
contract. The contract provides that Thiess is an independent
contractor. Thiess is engaged to carry out particular work for Western
Power pursuant to particular work orders. Under the contract, Thiess
has sole responsibility for providing all labour, supervision, skills,
tools, equipment, materials and other requirements necessary for it to
perform the work in accordance with the contract. Thiess conducted its

89

Clauses C13.1(a), S3.1 and S14.1 of the Umbrella Deed.
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own, substantial, business, providing its own equipment and employing
its own employees. Thiess was not required to work exclusively for
Western Power.
370

Thiess was not Western Power's agent and Western Power is not
vicariously liable for the negligence of Thiess.

No duty to notify landowner
371

The plaintiffs contend that Western Power's duty of care required
it to advise the owners of wooden poles, at least in bushfire risk areas
like the Perth hills, in a clear and comprehensible way of:
(a)

risk factors affecting the serviceability of wooden poles;

(b)

good practice for inspecting and maintaining wooden poles; and

(c)

landowners' responsibilities to take reasonable care to inspect
and maintain such poles in a safe condition for use in
connection with the transmission of electricity to their premises.

372

The precaution which the plaintiffs say was required was that
Western Power, having agreed to conduct a mail out of a brochure
prepared in co-operation with Energy Safety during 2012, thereafter
take reasonable care to ensure the brochure was sent to all land owners
in the class for whose information it was prepared. The purpose of the
brochure was to address a serious risk, that is, that private landowners
would not recognise their obligations to maintain private poles with the
result that lack of maintenance would lead to in service failure and
various grave consequences, including electrocution or the ignition of a
bushfire. Western Power undertook a limited issue mail out,
contemplating a later and wider one. However, Western Power failed
to send a brochure to Mrs Campbell. The plaintiffs say that Western
Power has not provided any satisfactory explanation and the inference
is that its failure to do so was negligent.

373

The Herridge plaintiffs say that Western Power breached that duty
of care by failing to meet the standard of reasonable care in three
respects. First, Western Power did not take reasonable care to clarify
internally the legal status of attachment poles. Secondly, the brochure
depicted attachment poles as poles for which Western Power was
responsible. Thirdly, Western Power never sent the brochure or any
advisory notice to Mrs Campbell because Western Power's records
listed the property as Crown land, notwithstanding that Western Power
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had been sending electricity bills to the Campbells for more than
40 years.
374

The plaintiffs say that the court should find that Mrs Campbell
would have responded to notification from Western Power by procuring
a specialist inspection of the PA pole. Factual causation is therefore
made out. Nothing in the 'scope of liability' considerations displaces a
conclusion that causation is established.

375

The first two propositions made by the Herridge plaintiffs in
support of their case that Western Power breached the asserted duty of
care are wrong. First, Western Power considered the legal status of
poles such as the PA pole. Western Power determined that land owners
were responsible for maintaining privately owned poles such as the
PA pole. Secondly, I am not satisfied that the brochure depicts
attachment poles as poles for which Western Power was responsible.
The brochure states that the landowner is responsible for maintaining
privately owned poles. Further, the colours of the poles depicted on the
drawing would lead an ordinary reader to understand that the poles on
the landowner's side of the property boundary are the landowner's
responsibility. Further, Western Power had not sent out electricity bills
to Mrs Campbell or Mr and Mrs Campbell. Western Power read the
meter and Synergy sent out the bills.

376

In any event, I find that Western Power did not have a duty to take
reasonable care to notify landowners who owned apparatus and
installations for the supply of electricity to the landowners property,
including poles such as the PA pole and its attachments, of the risks
associated with having a PA pole older than 25 years of age if untreated
or not reinforced or replaced and of a requirement for there to be
regular inspections of such poles at three yearly intervals or
thereabouts.

377

As a general rule a person does not have a duty of care to avoid
risk of harm by advising another person of that other person's legal
duties and responsibilities. There is nothing in reg 253 of the
Electricity Act Regulations or any other fact, law or circumstance of
this case for that general rule not to apply. Western Power did not owe
to the plaintiffs, or anyone else, a duty to take reasonable care to avoid
harm by advising Mrs Campbell of her responsibility to inspect and
maintain the PA pole in a safe condition.
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For the reasons set out later in these reasons I find that
Mrs Campbell had a duty to take reasonable care to maintain the PA
pole in a safe and serviceable condition. A duty to warn landowners
such as Mrs Campbell of their legal responsibilities concerning their
land is a novel claim. It will be a rare case where a person has a duty to
notify a landowner of his or her legal duties to maintain their property
in a fit and safe condition. No such duty will arise in relation to things
on the property where the thing is known to the landowner, the risk of
harm from the thing is obvious, and the landowner has control over the
source of the risk of harm.

379

The risk that the PA pole, when it had been in the ground for more
than 25 years, might fail due to rot or termite damage was obvious in
the sense that it would have been obvious to a reasonable person in the
position of Mrs Campbell. It is common knowledge that termites occur
in south west Western Australia and destroy or damage timber in or on
the ground. Mrs Campbell had control over the PA pole and was able
to inspect and maintain it.

380

In the circumstances of this case, such a duty to warn landowners
of their legal responsibilities concerning their land is incompatible with
the statutory scheme that confers a duty on Western Power to maintain
its own service apparatus but not service apparatus, or other apparatus,
belonging to a consumer.

381

Western Power did not owe a duty of care to the plaintiffs to take
care to ensure that a brochure was mailed out to all landowners who
owned and were responsible for an attachment pole. If Western Power
owed no duty of care to notify landowners of their responsibility to
inspect and maintain privately owned attachment poles, as I find to be
the case, it has no duty to take care to see that the brochure is sent to
every landowner who owns an attachment pole. Western Power did not
breach any duty of care by failing to send a copy of the brochure to
Mrs Campbell.

Conclusion: Western Power not liable in negligence
382

Western Power is not liable in negligence for damages to the
plaintiffs.
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L. NUISANCE PRINCIPLES
Plaintiffs' private nuisance claims
383

The plaintiffs summarise their claims in nuisance as follows.
Private nuisance refers to unreasonable interference by a defendant in a
plaintiff's use or enjoyment of some interest connected with land. The
focus of nuisance is on the interference the plaintiff has suffered
not - as in negligence - with the quality of the defendant's conduct. The
interference is the fire itself. The ignition of the fire cannot be treated
as an accident. By different aspects of each defendant's conduct they
brought fire onto Mrs Campbell's land. Then it spread over the
landholder subgroup's lands and caused unreasonable interference with
enjoyment of those lands.

384

The plaintiffs say that to the extent that there is a fault element to
nuisance the requisite fault element is reasonable foreseeability - not
negligence in the general sense, that is a failure to take reasonable care.
The consequence of that is twofold. First, the plaintiffs are entitled to
succeed in nuisance as well as in negligence. Secondly, damages
attributable to nuisance are not apportionable under pt 1F of the Civil
Liability Act.

Defendants' defences to nuisance claims - common themes
385

Each of the defendants deny the plaintiffs' claims in nuisance.
There are some common themes in their defences. One or more of the
defendants makes the following points. First, a claimant must have
some interest in land affected by the nuisance. The landholder
subgroup is insufficiently defined.

386

Secondly, in the circumstances of this case the plaintiffs' claims in
negligence depend on establishing fault or failure to take reasonable
care by the defendants. The fire interfered with the plaintiffs' land, that
is, the fire is the nuisance. The defendants did not create that nuisance.
An accident resulted in the fire.

387

Thirdly, the defendants say that if the plaintiffs succeed in
establishing nuisance, then the damages to which they are entitled are
apportionable under the Civil Liability Act.

Nuisance - general principles
388

Private nuisance may occur by an unreasonable interference with
use and enjoyment of property rights. Traditionally, physical damage
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to property was always regarded as unreasonable and therefore, subject
to statute, actionable in private nuisance. In this case there was
physical damage to the plaintiffs' property.
Title to sue - interest in land
389

Actions in private nuisance may be brought only by those with
rights over the land affected by the nuisance, or possibly, by those in
occupation of that land.

390

The pleaded nuisance claim is brought on behalf of a subset of the
plaintiffs described as 'the landholder subgroup'. The landholder
subgroup is defined at [71] of the plaintiffs' statement of claim as the
plaintiffs who were owners or occupiers of land within the fire area.
The plaintiffs have not identified with any further precision which of
the plaintiffs formed the landholder subgroup. That is not necessary at
this stage of the proceedings. Mr and Mrs Elwood were selected as test
case plaintiffs. They are the registered proprietors of land known as 10
Narla Retreat, Stoneville. Their property was in the course of, and was
severely damaged by, the fire. They have sufficient interest in the land
to bring an action in nuisance.

391

The landholder group is not sufficiently defined, and the evidence
does not permit the court to determine which of the plaintiffs may sue
in nuisance. However, I make the following observations. A plaintiff
may sue in nuisance only if they have an interest in the land affected.
The registered proprietor, or owner of the freehold, may sue for
nuisance. Further, in Hunter v Canary Wharf Ltd90 the House of
Lords determined that those with a right to exclusive possession of the
land may sue but any lesser right will not suffice. Those who merely
reside with the freehold owner or tenant, even though as a member of
their family, have no standing to sue in nuisance. Similarly, a person
who happens to be on land at the relevant time, and whose chattels may
be there damaged, has no right to sue in nuisance.

392

A further issue is whether a plaintiff who has standing to sue by
reason of having a relevant interest in the land affected can recover for
damage to chattels. I find that once the plaintiff has shown that he or
she has a relevant interest in the land affected and there has been an
actionable interference with the enjoyment of that property, he or she is

90

Hunter v Canary Wharf [1997] AC 655.
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entitled to recover for injuries to chattels. That entitlement was
supported by Lord Hoffman in Hunter v Canary Wharf.91
Who can be sued - who 'created' the nuisance?
393

The Herridge plaintiffs say that liability in nuisance attaches to the
person who creates it, who may or may not be the owner or occupier of
the land from which the nuisance emanates. The IAG/Allianz plaintiffs
say that a person is liable in nuisance if they bear some degree of
personal responsibility which may arise either from the defendant
having played a part in the creation of the nuisance or from a failure to
remedy a state of affairs brought about by others. The RAC plaintiffs
say that conduct in giving rise to a state of affairs or state of things
existing on land from which a nuisance may foreseeably result attracts
liability for the person who engaged in the conduct (the creator of the
nuisance), when damage, and the nuisance, occurs. The defendants
each say that they did not create the nuisance.

394

The plaintiffs support their claim that each of the defendants
created, participated in, or continued the nuisance by reference to
Sedleigh-Denfield v O'Callaghan,92 Fennell v Robson Excavations
Pty Ltd,93 Volman t/a Volman Engineering v Lobb94 and Lindner v
Corporation of the City of Marion.95

395

Sedleigh-Denfield v O'Callaghan concerned a ditch on the
respondent's land in which at a later date was placed a pipe for carrying
off rainwater. The pipe was laid by the Municipal Council not the
respondents. The respondents, however, subsequently became aware of
its existence and used it for the draining of their lands. To prevent
leaves or other matter blocking the opening of the pipe a grating was
placed, not at some little distance from its opening where it would have
been effective, but on the top of the pipe itself, with the consequence
that during a heavy rainstorm the pipe became choked with leaves, so
that the water overflowed onto the appellant's premises causing damage
in respect of which he claimed to recover damages. The House of
Lords held that the respondents were liable in nuisance. Lord Atkin
said:96

91

Hunter v Canary Wharf [1997] AC 655, 706.

Sedleigh-Denfield v O'Callaghan [1940] AC 880.
Fennell v Robson Excavations Pty Ltd [1977] 2 NSWLR 486.
94
Volman t/as Volman Engineering v Lobb [2005] NSWCA 348.
95
Lindner v Corporation of the City of Marion [2015] SASC 152 [67].
96
Sedleigh-Denfield v O'Callaghan [1940] AC 880, 895 - 896.
92
93
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I agree with the finding of the learned judge, accepted by the Court of
Appeal, that the laying of a 15" pipe with an unprotected orifice was in
the circumstances the creation of a nuisance or of that which would be
likely to result in a nuisance. It created a state of things from which
when the ditch was flowing in full stream an obstruction might
reasonably be expected in the pipe, from which obstruction flooding of
the plaintiff's ground might reasonably be expected to result.

Lord Atkin went on to say:97
Deliberate act or negligence is not an essential ingredient, but some
degree of personal responsibility is required, which is connoted in my
definition by the word 'use'. This conception is implicit in all decisions
which impose liability only where the defendant has 'caused or
continued' the nuisance. We may eliminate in this case 'caused'. What
is the meaning of 'continued'? In the context in which it is used
'continued' must indicate mere passive continuance. If a man uses on
premises something which he found there, and which itself causes a
nuisance by noise, vibration, smell or fumes, he is himself in continuing
to bring into existence the noise, vibration etc causing a nuisance.
Continuing in this sense and causing are the same thing.
396

In Hargrave v Goldman Windeyer J said98 that it is not an
essential element in liability for a nuisance that it should emanate from
land belonging to the defendant. Windeyer J further said99 that in
nuisance liability is founded upon a state of affairs, created, adopted or
continued by one person which, to a substantial degree harms another
person and his enjoyment of his land.

397

Fennell v Robson Excavations Pty Ltd was a case where a
developer employed an excavator to remove soil from a block of land
in a country town which work was completed in about August 1974. In
March 1975, the adjoining block began to subside along the common
boundary and in September 1976 200 feet of fence along the boundary
had completely collapsed and nine large trees near the boundary had
descended into the subsistence. The adjoining landowners sued for,
and recovered, damages from the excavator. On appeal it was held that
at all material times the developer was in possession of the building site
and the excavator acted entirely under the direction of the developer.
At the completion of the excavation work there remained a sound stable
bank of earth which presented no immediate threat to the adjoining land
or its improvements. When the excavator completed its work, it had
reasonable grounds to believe that the developer would execute

97

Sedleigh-Denfield v O'Callaghan [1940] AC 880, 897.
Hargrave v Goldman (1963) 110 CLR 40, 60.
99
Hargrave v Goldman (1963) 110 CLR 40, 62.
98
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retaining works which would safeguard the adjoining land. The
developer did not do so because it ran out of funds and went into
liquidation.
398

The New South Wales Court of Appeal held that a person who is
on land with the authority of the occupier is liable for a nuisance which
he creates on that land, even though he is neither in possession nor in
occupation of the land, and even though he lacks the power to abate the
nuisance. While it was true that when the excavation work was
complete, the danger was potential only, that if the retaining wall had
been erected, there would have been no damage and that the damage
occurred only six months later. Nevertheless, the excavator was liable
because by withdrawing soil from the developer's land, the excavator
had exposed the adjoining owner's land to the danger of erosion and
collapse and when the damage did occur it resulted from the dangerous
state of affairs which the excavator's acts had created. The excavator's
acts was one of the causes of the adjoining owner's damage. The
excavator was liable notwithstanding that its conduct was not the sole
cause of the damage. The failure of the developer to build the retaining
wall was not a novus actus interveniens such as to make the adjoining
owner's damage remote in law from the excavation because the damage
suffered was a reasonably foreseeable consequence of the dangerous
state of affairs created by the excavation.

399

In Volman v Lobb, Mobil had engaged Volman to carry out the
demolition of a service station. The site was located on the corner of a
traffic light intersection. There were footpaths outside both sides of the
site. When underground fuel tanks were removed from the site, a large
pile of soil remained while testing of the site was conducted. The
footpaths alongside the site were covered with mud from the site and
remained in that state after Volman ceased carrying out operations on
the site. After a period of heavy rainfall Mr Lobb slipped on the mudcovered footpath and was injured. The New South Wales Court of
Appeal held that it was open to the primary judge to find that the
footpaths were regularly covered with mud for a period of weeks and
constituted a substantial and unreasonable interference with the public's
right to pass along the footpath and thus a public nuisance. Volman, as
the creator of the nuisance, was liable for its foreseeable consequences,
including injury to a person slipping on the mud.

400

I do not find the judgment in Lindner v Corporation of the City of
Marion to be helpful in the circumstances of this case.
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As I have set out above, the parties have described the nuisance
created in different ways. I find that the installing of the PA pole and
maintaining it in place when it became unserviceable was in the
circumstances the creation of a nuisance, or of that which would be
likely to result in a nuisance. It created a state of affairs from which
when the PA pole fell, cables and apparatus attached to the PA pole
might be reasonably expected to fall resulting in the arcing of electricity
through them, sparking the ignition of a bushfire.

M. PLAINTIFFS' CASE IN NUISANCE AGAINST WESTERN
POWER
402

The plaintiffs say that Western Power transmitted electrical
current to the PA pole when it was not safe for it to do so, thereby
causing unplanned discharge of electricity and the ignition of the fire.

403

Western Power denies it created the fire and denies it is liable in
nuisance to the plaintiffs.

404

Western Power is not liable in nuisance. It did not create, or
participate in the creation of, the nuisance. Western Power did not
install the PA pole. It had no duty to inspect and maintain the PA pole.
Such a duty is inconsistent with s 25(1)(a) of the Electricity Act.
Western Power did not carry out any work on the PA pole or inspect it.
It was through no act of Western Power that the PA pole became in, or
remained in, an unsafe condition and gave rise to a nuisance or created
a state of affairs which caused the nuisance.

N. NEGLIGENT CASE AGAINST THIESS
The pleaded Thiess duty of care
405

406

The plaintiffs say that Thiess owed to the plaintiffs and each of
them a duty to take reasonable care:
(a)

to perform its work on connected assets so that the assets were,
as a result of the performance of its work, in a safe and fit
condition for use in the supply of electricity;

(b)

to ensure that any assets on which it worked otherwise remained
in a safe and fit condition for use in the supply of electricity,
after its work had been completed.

Thiess denies that it owes the plaintiffs a relevant duty of
care - that is a duty with a scope and content relevant to the plaintiffs'
Page 114

[2019] WASC 94
LE MIERE J

claims. Thiess says that the court should not impose a duty of care so
that whenever a private contractor undertakes work for a statutory
authority that contractor assumes the burden of ensuring that
government assets are safe and fit and remain safe and fit.
407

The relationship between the plaintiffs and Thiess arises from
Thiess' performance of functions under its contract with Western
Power. The plaintiffs say that the duty of care it alleges does not
require Thiess to take any precautions it was not obliged to take under
its contract with Western Power. The duty pleaded is a duty to the
plaintiffs, being members of the public who from time to time owned or
had an interest in property or carried on business in the 'fire area or
affected areas', to take reasonable care to perform its work on
connected assets including the PA pole so that the assets were, as a
result of the work, in a safe and fit condition for use in the supply of
electricity and to ensure that any assets on which it worked remained in
a safe and fit condition for use in the supply of electricity, after the
work had been completed.

408

The plaintiffs submitted that a number of features adapted from
Stavar are salient to the determination of whether Thiess owes a duty of
care. The important salient features in relation to the posited Thiess'
duty of care are the foreseeability of harm, Thiess' control over the
source of the risk of harm, the vulnerability of the plaintiffs and the
contractual obligation of Thiess to inspect the PA pole before carrying
out the 19 July 2013 works.

409

As to foreseeability, the risk that a failure by the Thiess line crew
to exercise skill and care in the performance of maintenance work
might lead to in service failure of a wooden pole, resulting in harm to
life or property, was foreseeable to a reasonable person in Thiess
position. Essentially, the same reasons apply as in relation to Western
Power.

410

As to control, the Thiess contract gave to Thiess, by its line crew,
practical control of the maintenance task for the particular assets it was
engaged to work on. The Work Orders issued by Western Power
identified the work to be done and stipulated the procedures to be
followed. When the work was to be done it was just the Thiess line
crew present at the site at which the work was to be carried out. It was
up to them to perform their work with due care and skill. Thiess had
control over the source of the risk of harm to the plaintiffs.

Page 115

[2019] WASC 94
LE MIERE J
411

Vulnerability is also relevant. The plaintiffs were unable to
protect themselves from the consequences of Thiess' negligent conduct.
There was nothing they could do to prevent harm to their property by
the bushfire. The plaintiffs were vulnerable in the relevant sense, they
depended on the proper exercise of skill and care by Thiess in carrying
out the works on the PA pole.

412

Thiess says that the court should conclude that no duty exists in
this case because the identity or class of persons to whom a duty might
be owed is relevantly indeterminate; the class of persons to whom
Thiess allegedly owed duties is indeterminate.

413

The plaintiffs contend that the duty or functions was or were owed
to members of the public who were in, or had property or an economic
interest in, the area across which might spread a fire ignited by an
unintended discharge of electricity from a connected asset like a PA
pole.

414

Thiess says that Electro Optic v New South Wales,100 a bushfire
case where it was held that the indeterminacy of the class of persons to
whom a duty would be owed justified the conclusion that no relevant
duty of care was owed, is an analogous case directly on point. Electro
Optic concerned the Canberra bushfires of 2003. A lightning strike
started a bushfire in the Brindabella National Park. The bushfire burnt
out of control in New South Wales and the ACT. Owners of property
destroyed or damaged by the fires commenced proceedings against the
State of New South Wales for the breach of a duty to take reasonable
care in the exercise of statutory powers by two incident controllers
under the Rural Fires Act 1997 (NSW) and the National Parks and
Wildlife Act 1974 (NSW) in conceiving and implementing a plan to
control the bushfire which destroyed their properties. The plaintiffs
also sued the State of New South Wales on the basis that the
Commissioner of the Rural Fire Service failed to warn ACT residents
about the threat posed by the bushfire. The trial judge found in favour
of the State of New South Wales on the basis that even though the State
of New South Wales was liable in negligence, it was protected from
liability by s 128 of the Rural Fires Act and s 43 of the Civil Liability
Act 2002 (NSW). The trial judge also held that no duty of care was
owed in relation to a failure to warn ACT residents about the risks
posed by the bushfire.

100

Electro Optic v State of New South Wales; West v State of New South Wales (2014) 180 ACTR 1.
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The Court of Appeal of the Supreme Court of the Australian
Capital Territory dismissed the appeal. The Court of Appeal held that
the State of New South Wales through the Rural Fire Service and
National Parks and Wildlife Service did not owe the plaintiffs a duty of
care; the defendant by the Incident Controllers did act as a reasonable
fire service and their failure, if there was one, was not the cause of the
plaintiff's damage. The court held that if there had been negligence, the
defendants would have been protected by the operation of the Civil
Liability Act and the Rural Fires Act. The court held that the Rural Fire
Service did not owe a duty to warn residents of the Australian Capital
Territory regarding the fire and the Civil Liability Act was not relevant
as this was not a case involving an alleged breach of statutory duty.

416

In the Court of Appeal Jagot J made a number of observations
about indeterminacy. Jagot J said:101
The primary judge concluded that concerns about indeterminacy did not
arise 'in terms of the escape of fire where the claims arise from damage
directly inflicted by that fire': at [327]. This conclusion does not
confront the difficulties involved in formulating a duty of care. The
duty found was said to be 'to use reasonable care to avoid the spread of
the fire so as to avoid damage to persons or property' (at [329]) and the
class of persons to whom it was said to be owed was 'those persons who
may suffer loss and damage from the spread of fire, in NSW or, in this
case, the ACT'. As NSW submitted, such a duty is a duty owed to a
class of persons the membership of which can be determined only after
fire damage has been sustained. The fire could have spread from the
park in any direction. As with the Bendora fire to the south in the
present case, having spread from the park, the fire could have joined up
with any fire and travelled in any direction, depending on the spread of
that other fire. Properties to the north, south, east and west of the park
could have sustained damage as a result of the fire. The extent of the
potential fire spread would have some practical limits, but those limits
are unknown, particularly as one fire may join with others (as occurred
in the present case), and there are large areas of national park and state
forest in proximity to the park to be taken into account. The duty of
care posited by the primary judge is limited only by the potential for
fire to damage properties in all directions radiating out from the park for
an unknown and perhaps unknowable distance.
The plaintiffs attempted to recast the duty of care as found by the
primary judge into a duty to take reasonable care to avoid harm to
property owners who would 'probably' suffer damage if such care was
not taken. The introduction of the element of probability was not part
of the primary judge's formulation against which there has been no

101

Electro Optic Systems Pty Ltd v State of New South Wales; West v State of New South Wales (2014) 180
ACTR 1 [352] - [353].
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appeal by the plaintiffs. Be that as it may, the element of probability
does not avoid the problem identified by NSW. The probabilities of
harm may change from day to day or moment to moment depending on
the weather. At any time, the probability of harm may or may not
include properties to an unknown and unknowable extent in any
direction from the park. As NSW submitted, the primary judge's
formulation of the duty, whether expressed in his Honour's terms or
those advocated by the plaintiffs, involves no class which can be
identified in prospect. It is not simply that the individual members of
the class cannot be identified. The class itself is indeterminate.
Membership may extend to property owners who are located in all
directions from the park to an unknowable extent depending on factors
outside the defendant's control (weather and other fires with which the
fire from the park may join). The class may change from moment to
moment depending on those other uncontrollable factors.
417

Justice Walton recently delivered his judgment in the Supreme
Court of New South Wales in Weber v Greater Hume Shire
Council.102 The plaintiff sued the council on her own behalf and on
behalf of 57 others who suffered loss and damage when a fire escaped
from the council's tip. The fire burned over 11 km, passing through or
over a disused golf course and various farms before reaching and
damaging the plaintiff's property. The plaintiff sued the council
alleging the council was negligent in allowing the fire to start and in
allowing the fire to spread causing the damage suffered by the plaintiff.
Walton J found that the council owed the plaintiff a duty of care to the
plaintiff and the group members to take reasonable care to avoid risk of
personal injury or property loss caused by the escape of fire from the
tip. The council did not start the fire and because the cause of the fire
could not be proved it was not shown to have been negligent in its
attempts to control the risk of ignition. Walton J found a breach of duty
by failing to take reasonable precautions with respect to the escape and
spread of the fire. The plaintiff failed on the issue of causation. She
did not establish that if the Shire had taken those reasonable
precautions, they would have prevented the fire spreading.

418

As to indeterminacy of liability, the plaintiff said that that factor
only applies in novel cases.103 It was submitted that the spread of fire
between landowners does not fall into the category of novel; damage
caused by fire escape is an established tort. Electro Optic Systems is an
example of a novel claim. Walton J agreed that the indeterminacy
factor is not relevant in the context of the duty claimed because it is not

102
103

Weber v Greater Hume Shire Council [2018] NSWSC 667.
Caltex Refineries (Qld) Pty Ltd v Stavar (2009) 75 NSWLR 649 [102].
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novel.104 Walton J said that in any event the liability is not
indeterminate and can be realistically calculated by reference to the
course of the fire.105
419

Thiess says that Electro Optic is directly applicable. In Electro
Optic, it was said that a duty would be 'owed to a class of persons the
membership of which can be determined only after the fire damage has
been sustained. However, that is not this case. In this case the
plaintiffs do not frame the duty of care in terms of persons whose
property was damaged by the fire.

420

If the features of foreseeability and control point to the existence
of a duty owed to a class then the circumstance that the particular
persons within a class cannot be identified with precision does not
negate the existence of a duty, provided that the general mechanism by
which an act or omission might cause harm to a class definable by
characteristic is able to be enunciated. In Stavar, the court did not
exclude the possibility that an asbestos manufacturer's duty might
extend to persons who came into contact with asbestos exposed refinery
workers on public transport. Stavar was concerned with members of
the household of asbestos exposed workers. Who the workers might in
future be, and who might be members of those innominate workers'
households, was not known to the manufacturer at the time of its supply
of the asbestos. Nevertheless, the class of persons was amenable to
definition, as persons in proximity to other persons exposed to the
harmful material. The mechanism of harm was able to be defined,
namely physical contact with the harmful material. Since the class and
the mechanism could be defined, indeterminacy as to the number or
identity, or precise location, of the class did not negate a duty of care.

421

In Stavar, the court further explained that the duty on the
manufacturer was not a duty to take precautions in respect of the
particular members of the class. The duty was to address the conduct at
its source - not to supply the harmful product. Once the product was
supplied, the range of persons who might come into sufficiently close
proximity to it, as to be at a foreseeable, sufficiently grave risk of harm,
could not be identified with any precision beyond the physical criterion
of that close proximity likely to be associated with domestic
cohabitation.

104
105

Weber v Greater Hume Shire Council [2018] NSWSC 667 [244].
Weber v Greater Hume Shire Council [2018] NSWSC 667 [245].

Page 119

[2019] WASC 94
LE MIERE J
422

Mr Armstrong QC submitted that there is nothing in a bushfire
case that infringes any policy concerns based on indeterminacy of
liability. The mechanism of harm can be identified: harm by the
impacts of a spreading wildfire. The class of persons can be foreseen
and defined: the persons who by themselves or their property or
economic interest were located within the area over which the fire
could, if it started, spread. The consideration that the fire might spread
south not east is no more a sign of indeterminacy than the consideration
that the asbestos might be carried to a home in Blacktown not Redfern.
I accept that submission.

423

Further, the proposition that the members of the potentially
affected class cannot be identified with precision until after the fire is
burnt out is not a sign of indeterminacy in any relevant sense. Either
the fire hits a property or it does not. The risk of the fire spreading in
all directions, depending on wind and fuel conditions, can be foreseen
to result in properties in any given direction being hit. The mechanism
of harm, and the class or character of persons potentially affected, can
be defined in advance. Indeterminacy does not negate the existence of
the positive duty of care.

424

A close analysis of the facts bearing on the relationship between
the plaintiffs and Thiess leads to the conclusion that a legal duty to take
reasonable care to avoid harm or injury as formulated by the plaintiffs
should be imputed to Thiess. In particular the following salient features
are critical. First, a reasonable person in Thiess' position would have
foreseen that its failure to exercise reasonable care in inspecting the PA
pole involved a risk of injury to the plaintiffs or a class of persons
including the plaintiffs.

425

Secondly, a reasonable person in the position of Thiess would
have foreseen that damage resulting from its failure to exercise
reasonable care in inspecting the PA pole may be serious.

426

Thirdly, when it carried out work on the PA pole Thiess had
control over the source of the risk of harm to the plaintiffs.

427

Fourthly, the plaintiffs were vulnerable in the sense that they could
not practically stop the fire that started damaging their property.

428

Fifthly, the liability of Thiess is not relevantly indeterminate. The
class of persons at risk of harm and the mechanism of harm was able to
be defined prospectively.
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430

Sixthly, Thiess was bound by its contract with Western Power to,
amongst other things, address the prevention of poles falling down in
its job planning and risk assessment process, to inspect poles for defects
before commencing any work and to report a pole that is found to have
a defect.
I find that Thiess owed to the plaintiffs the pleaded duty of care.

Breach of duty
Breaches alleged by plaintiffs
431

The plaintiffs say that Thiess breached the duty of care it owed to
the plaintiffs in two ways. First, Thiess failed to have and implement
systems complying with good Australian electricity distribution
industry practice for training, supervision and auditing line crews in
respect of their competence to conduct pre-work pole inspections.
Secondly, Thiess by its servants, failed to exercise due skill and care
during the July 2013 works to inspect the PA pole, apply s 6.2 of the
Work Practice Manual to halt work and report to Western Power any
signs of significant termite activity or rot in the PA pole.

432

The plaintiffs say that Thiess breached its duty of care by failing to
properly train, supervise and audit its line crews. The plaintiffs rely on
the expert evidence that aspects of the procedure that Mr Bartosch said
he followed in inspecting the PA pole during the July 2013 works
indicated inadequate training.

433

The plaintiffs say that the inadequate training, supervising and
auditing are reflected in Mr Bartosch's actual work practice during the
course of the July 2013 inspection of the PA pole. The plaintiffs say
that Mr Bartosch did not exercise due skill and care during the conduct
of his pre-work safety inspection in a number of respects including not
conducting an adequate visual inspection, not adequately excavating
around the base of the PA pole and not applying a proper hammer test.

Thiess denies breach
434

Thiess denies any breach of the alleged duties of care. Thiess
denies that it failed to comply with the terms of the Work Practice
Manual and says that even if it did it, cannot be sued on by the
plaintiffs. Thiess says that if it owed the plaintiffs any relevant duty in
relation to the PA pole it was to perform the safe-to-work test prior to
the works carried out on 19 July 2013. Thiess says that the line crew
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leading hand, Mr Bartosch, performed the test on 19 July 2013 and it
has not been established that he did not do so adequately.
Risk of harm and precautions (CLA s 5B)
435

The Civil Liability Act 2002 (WA) applies to this case.
Section 5B, which I have set out earlier in these reasons, sets out a
number of necessary conditions that need to be satisfied before a
defendant will be held liable for a failure to exercise reasonable care.

The risk of harm
436

The plaintiffs identify the risk of harm to be the risk that an inservice wooden pole might fail resulting in harm to human life or
property from impact injuries, electric shock or fire.

The risk was foreseeable
437

The risk of harm was foreseeable. It would have been foreseeable
to any reasonable electricity distribution network works contractor.
The risk was identical to risks that had eventuated and been widely
reported prior to early 2013, including in connection with the Victorian
Black Saturday Bushfires which were widely attributed to in service
failures of various electricity distribution network assets. The risk in
Western Australia, and its specific connection to bushfires, was
specifically noted in the report of the Standard Committee on Public
Administration - Unassisted failure of 1 January 2012. The Work
Practice Manual Thiess was contractually obliged to follow lists the
extensive fire precautions contractors must follow when performing
field work. The Deed of Amendment and Restatement Services
Umbrella Deed - Distribution Network Construction Maintenance and
Management Services of 28 March 2013 notes that the prevention of
'outbreak of uncontrolled fires that could cause air emissions, damage
flora and fauna' is the responsibility of Thiess field personnel.

The risk was not insignificant
438

The factors establishing that the risk was foreseeable also establish
that the risk was not insignificant.

Precautions Thiess could take
439

The plaintiffs say that Thiess should have taken two precautions.
The first is that Thiess should have and implement systems complying
with good Australian electricity distribution practice for training,
supervising and auditing line crews in respect of their competence to
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conduct pre-work pole inspections. The second is that by its servants,
Thiess should exercise due care and skill during the July 2013 works to
inspect the PA pole, and, in accordance with s 6.2 of the Work
Practices Manual:
(i)

detect that the load on the PA pole was likely to be altered
during the July 2013 works;

(ii)

detect that it did not show signs of having been chemically
treated to prevent wood rot;

(iii)

not commence the works until the PA pole had been inspected
for serviceability by Western Power's Distribution Pole
Inspections contractor (being a pre-work inspection) and
confirmed as serviceable; and

(iv)

accurately report to Western Power any signs of significant
termite activity or rot or deterioration in the PA pole.

A reasonable person would have taken those precautions
440

In determining whether a reasonable person would have taken
precautions against the risk of harm identified by the plaintiffs, the
court is to consider, amongst other relevant things, the matters set out in
s 5B(2) of the Civil Liability Act. The first matter is the probability that
the harm would occur if care were not taken. I find there is a high
probability that harm would occur if care were not taken. As the Work
Practice Manual recognised, the prevention of poles falling down is of
the utmost importance and must always be addressed in carrying out
work on a pole. That is because wooden poles are subject to
deterioration and may collapse and cause harm by impact or the
unintended discharge of electricity.

441

The second matter is the likely seriousness of the harm. A falling
pole is likely to cause serious harm, particularly if it gives rise to an
unintended discharge of electricity.

442

The third consideration is the burden of taking precautions to
avoid the risk of harm. The burden of carrying out a proper pole
inspection, as identified by the instructions in the Work Practices
Manual and by the conclave 2 experts, is not great. The burden of
implementing systems complying with Australian industry practice for
training line crews to equip them to carry out the necessary inspections
is substantial. It would require either or both formal training or on the
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job training of line crew. However, Thiess had bound itself by contract
to undertake such training.
443

The fourth factor is the social utility of the activity that creates the
risk of harm. In this case, the activity of maintaining overhead power
lines is of great social utility.

444

As I have said, s 5B(2) of the Civil Liability Act is not an
exhaustive list of the factors that might be relevant to a determination
of whether a reasonable person in the defendant's position would have
taken precautions against the risk of harm to the plaintiff. In this case,
a most important consideration is industry practice for a maintenance
contractor undertaking an inspection of a wooden pole at the time of or
prior to performing works like the July 2013 works.

445

Industry standards and common practice are important although
not necessarily conclusive factors in determining what, if any,
precautions a reasonable person would have taken in the circumstances.
Evidence of industry or common practice is not necessarily decisive,
for example, the common practice may be shown not to have kept up
with new developments and safeguards.

446

The conclave 2 experts gave evidence about what industry
practices existed, and what was appropriate practice, for a maintenance
contractor, for requiring, and if so undertaking, an inspection of a
wooden pole at the time of or prior to performing works like the July
2013 works.

447

The consensus of the experts, which I accept, is that industry
practice and appropriate practice would normally involve the following
steps prior to the time of performing works like the July 2013 works:
1.

a risk/hazard assessment to look for evidence of issues that may
indicate the condition of the pole such as electrical leakage,
loose fittings or very serious deterioration as well as
environmental hazards that may pose an immediate risk to the
workers on site;

2.

determination or confirmation of the pole species, classification
and approximate date of installation from the pole treatment
disc (where possible) together with the pole number of site
labels;
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448

3.

a more detailed visual inspection of the pole and any attached
assets or signs of deterioration such as termite attack, fungal
fruiting bodies or splits and checks which may include the use
of binoculars or other imaging devices to allow a better view of
above ground components;

4.

sounding (striking with a hammer, axe or solid bar) of the pole
to identify significant surface deterioration and what may
potentially indicate areas of internal degradation;

5.

digging around the base of the pole to allow detection of surface
decay/termite attack in the below ground critical zone.

These steps broadly reflect the steps Thiess was required to take
under s 6.2 of the Work Practice Manual. The Manual does not
expressly require a sounding or hammer test. However, Thiess accepts
that it was required to give a hammer sound test because the Umbrella
Deed requires Thiess to act in accordance with industry practice and
industry practice requires a hammer sound test.

Thiess breached its duty of care
449

The plaintiffs say, and I find, that Thiess' leading hand,
Mr Bartosch, did not exercise due skill and care during the conduct of
his pre-work safety inspection. The inspection did not comply with the
Work Practices Manual or industry standards.

450

The Work Practices Manual required that, when carrying out work
on poles that will have the load altered, poles on either side of the work
pole must be inspected and poles that are untreated and more than five
years old must be inspected for serviceability by the Distribution Pole
Inspection process contractor. The work to be carried out on the
termination pole involved the load on that pole, and on the PA pole,
being at least temporarily altered. The pole was untreated and more
than five years old. Mr Bartosch did not, and Thiess did not, have the
pole inspected for serviceability by the Distribution Pole Inspection
process contractor or report the matter to Western Power for it to
arrange an inspection by a specialist pole inspector.

451

Mr Bartosch did not undertake an adequate visual inspection. He
says he conducted a visual inspection of the PA pole from his position
on the ground from one angle only. He did not use binoculars to
conduct a visual inspection of the PA pole. He did not use an elevated
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work platform to inspect the length of the PA pole and did not inspect
its length.
452

On his own evidence, Mr Bartosch made an inadequate assessment
and observations of the PA pole. He did not make an assessment of the
age of the PA pole and did not seek to find out its age. Mr Bartosch did
not observe any problem with the physical condition of the PA pole.
However, I find that on 19 July 2013 the PA pole showed significant
signs of deterioration including weathering, splits, cracks and termite
mudding. In July 2013 Mr Bartosch did not know what termite
mudding was. It was his understanding that he had not come across the
effects of termites on a pole.

453

Mr Bartosch did not perform sounding of the PA pole in
accordance with industry standards. He did not perform the necessary
hammer test adequately. The distance he drew back the hammer and
the force he applied, as established by the ESWA video and his
evidence in court, was considered by the experts, whose evidence I
accept, to be hopelessly inadequate. Mr Bartosch did not adequately
dig around the base of the PA pole to allow detection of the surface
decay/termite attacking the below ground critical zone. He failed to
detect the vascular tree roots growing into the side of the PA pole at
around 170 mm below ground line and from two different directions,
one of which was well away from the conduit. Mr Bartosch did not
detect the dull sounds of grossly rotted and termite damaged wood half
way down the zone he said he had excavated. But the majority of the
conclave 1 experts agreed that most of the biodegradation had been
complete by July 2013 and the conclave 2 experts considered, and I
find, that even 50% of the eventual bio-degradation would have been
detected by a competent safe-to-work inspection.

454

The preponderance of the evidence of the conclave 2 experts,
which I accept, was that the observations made of the PA pole after the
fire demonstrate that the July 2013 inspection was not completed in
accordance with industry practice. Mr Bartosch did not identify the
defects that the experts agreed were present in the PA pole at the time
and would have been detected by an inspection in accordance with
industry standards. Mr Bartosch did not condemn the PA pole or report
it to his supervisor or to Western Power.

455

In summary, I find that the July 2013 inspection of the PA pole
was deficient and failed to meet industry standards. Thiess' inspection
of the PA pole was in breach of its contractual obligations; the
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inspection did not comply with the Work Practices Manual or with
industry standards.
456

A reasonable person in the position of Thiess would have taken
precautions against the identified risk of harm by exercising due skill
and care during the 2013 works, to inspect the PA pole and carry out
the inspection in accordance with s 6.2 of the Work Practice Manual
and industry standards.

457

A reasonable person in the position of Thiess would have
implemented systems complying with Australian industry practice for
training line crews to equip them to inspect attachment poles in
accordance with industry practice.

458

The conclave 2 experts were asked what industry practices existed,
and what was the appropriate practice, for a maintenance contractor for
training, supervising and auditing maintenance contractors conducting
pre-work inspections. Their agreed answer is that maintenance
contractors would be required to demonstrate an appropriate trade
qualification or training by an accredited training provider. Further,
they said that pre-work inspections were part of such training.

459

The Umbrella Deed provided that Thiess has sole responsibility
for providing all labour, supervision, skills, tools, equipment, materials
and other requirements necessary for it to perform the work in
accordance with the contract. Further, Thiess warranted that it and any
personnel engaged by it to perform the work are competent, have all the
necessary skills, training and qualifications to carry out the work in
accordance with the contract, have been inducted by Thiess and are
able to perform the work without the supervision of Western Power's
personnel. Further, the contract provided that Thiess must, and must
ensure that any personnel engaged to perform the work would, perform
the work at all times in a conscientious, expeditious and professional
manner according to industry standards.

460

I find that Thiess did not implement systems complying with
Australian industry practice for training line crews to equip them to
carry out the necessary inspections and, further, the personnel
employed by Thiess to carry out the July 2013 works did not have the
necessary skills, qualifications and training to carry out the work in
accordance with the contract.

461

The only evidence in relation to the training of its line crews by
Thiess is the evidence in relation to the training and skill acquisition of
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Mr Bartosch. Mr Bartosch obtained a Certificate III in ESI Distribution
(Powerlines).
However, the evidence does not establish that
Mr Bartosch received any training in the inspection of wooden power
poles in the course of that training package.
462

Mr Bartosch received no formal training about pre-work
inspections of wooden poles. The only training Mr Bartosch received
was on the job training which consisted of some crew members
showing him what they were doing. They went to a job where a
consumer pole had to be inspected and the crew members showed him
what they did. He tried to learn by watching them. That happened 'just
a couple of times' in 2005. Since then he has not undertaken any form
of refresher course and no more senior personnel have come along with
him to make sure he was doing the task properly.

463

Mr Bartosch said that the way in which he conducted the hammer
test on 19 July 2013 was his standard procedure for doing a hammer
test. After the fire, Mr Bartosch demonstrated how he had conducted
the hammer test. A video was made of his demonstration. In his
evidence Mr Bartosch confirmed that he hit the PA pole with the
hammer in the way that he demonstrated in the video. The video was
shown to the experts. Mr Spencer expressed the opinion that if a
person was trained to do the hammer test in the way Mr Bartosch
demonstrated in the video then it was not appropriate. The experts said,
in effect, a proper hammer test required that the PA pole be hit much
harder.

464

Mr Bartosch was not shown or told by anyone how to do the
things required in s 6.2 of the Work Practice Manual. He agreed that he
was left to work it out for himself.

465

Mr Bartosch received no training about ascertaining alterations in
load on a pole.

466

Perhaps the most compelling evidence of Mr Bartosch's lack of
adequate training in conducting a pre-work inspection of a wooden pole
in accordance with the Work Practice Manual and industry standards, is
the way in which he says he carried out the pre-work inspection of the
PA pole. Mr Bartosch said that the way he described that inspection
was his standard way of conducting an inspection and was in
accordance with how he had been trained. That way of conducting a
pre-work inspection is inadequate for all the reasons I have set out
earlier.
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It can be inferred, and I do infer, from Mr Bartosch's description
of his standard way of inspecting poles that he did not receive adequate
training. That in turn leads to the inference that Thiess failed to
implement systems complying with Australian industry practice for
training, supervising and auditing line crews in respect of their
competence to conduct pre-work inspections.

468

A reasonable person in the position of Thiess would have taken
precautions against the identified risk of harm by making and
implementing systems complying with industry practice for training,
supervising and auditing line crews in respect of their competence to
conduct pre-work pole inspections.

469

I find that Thiess breached its duty of care in both respects
asserted by the plaintiffs - it failed to adequately train and supervise the
line crew and it failed to exercise due care and skill in inspecting the
PA pole in accordance with its contractual obligations and industry
standards.

Causation - general principles
470

471

Section 5C of the Civil Liability Act governs questions of
causation. A determination that the fault of a tortfeasor caused
particular harm comprises the following elements:
(a)

that the fault was a necessary condition of the occurrence of the
harm (factual causation); and

(b)

that it is appropriate for the scope of the tortfeasor's liability to
extend to the harm so caused (scope of liability).

Factual causation usually requires a but for analysis: but for the
negligent act or omission, would the particular harm suffered by the
plaintiffs have eventuated. Where negligence is said to arise from an
omission, proof of the causal link between the omission and an
occurrence requires consideration of the probable cause of events had
the omission not occurred.

Thiess denies causation
472

Thiess says that, even if the plaintiffs could establish any of the
alleged breaches of duty of care, they have not established that, but for
the breach, the harm would not have occurred. Thiess says that the
plaintiffs' primary case, based on the alleged requirements of the Work
Practice Manual, is that Thiess should have ceased work as soon as they
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were faced with a consumer pole of untreated jarrah wood the age of
which was unknown or more than five years. Thiess says that the
evidence does not establish that compliance with such a duty by Thiess
would have led to the PA pole being inspected or replaced by Western
Power before the bushfire.
473

Further, Thiess says the court cannot conclude that an adequate
safe-to-work test would have demonstrated the alleged defects in the
PA pole as at 19 July 2013.

474

Thiess says that if the but for test is satisfied, consideration of the
scope of liability should lead to liability not being imposed on Thiess.
In essence, Thiess says that there were multiple and long term breaches
of its statutory obligations by Western Power which created a serious
danger, Western Power has the power, the finances and the duty to
protect those on its network, Thiess' role was limited and its
relationship with the plaintiffs was distant and remote.

Causation established
475

I have found that Mr Bartosch was not competent and did not have
all the necessary skills, training and qualifications to carry out a proper
or adequate inspection of the PA pole.

476

It is clear from the evidence of the conclave 1 experts that an
adequate or proper inspection of the PA pole by a person with the
necessary skills and qualifications would have revealed that the pole
was not suitable to remain in service.

477

The inference is open, and I draw the inference, that if
Mrs Campbell had been told that the PA pole was unserviceable and
needed to be replaced, she would have arranged for it to be replaced
and it would have been replaced before January 2014.

478

If it had not breached its duty of care, Thiess would have detected
that the PA pole was severely degraded, unsafe and unserviceable prior
to doing any work on the PA pole in undertaking the July 2013 works.
Mr Bartosch, or one of the Thiess linesman, would have contacted the
Thiess supervisor and reported that the PA pole was past the expiration
of its safe service life, was defective, or was not in a serviceable
condition. Thiess would have reported to Western Power that the PA
pole was passed its safe service life, was defective or was not in a
serviceable condition. Thiess would have sought Western Power's
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approval to replace the PA pole or would not otherwise have performed
the July 2013 works.
479

If it was reported to Western Power that the PA pole was passed
its safe service life, was defective or was not in a serviceable condition,
Western Power would have either replaced or authorised Thiess to
replace the PA pole or required Mrs Campbell to do so and would have
disconnected electricity from the PA pole until it was replaced.

480

It is probable that once the PA pole was identified as defective and
requiring replacement, it would have been replaced without delay.

481

There are a number of courses that might have followed if Thiess
had not breached its duty of care and had detected that the PA pole was
degraded, unsafe and unserviceable. It is not possible to be certain
which sequence of events would have followed if that had occurred.
However, it is probable, that the PA pole would have been replaced or
electricity to the pole disconnected and the fire would not have
occurred. Causation in fact is established - Thiess' negligent failure to
identify that the PA pole was defective was a necessary condition of the
occurrence of the harm.

482

This is not a case where, having made a finding of factual
causation, a finding of the legal causation should not be made. A
finding of legal causation is consistent with the legal principle and
public policy that a party will be held liable in negligence where its
failure to exercise reasonable care in carrying out its business activities
causes reasonably foreseeable harm to others.

Conclusion - Thiess liable in negligence
483

For the reasons stated, Thiess owed a duty of care to the plaintiffs,
breached that duty of care and Thiess' negligence caused, or was a
cause of, the bushfire and the loss and damage suffered by the
plaintiffs. Thiess is liable in negligence to the plaintiffs for the loss and
damage suffered by them as a result of the fire.

O. NUISANCE CASE AGAINST THIESS
Plaintiffs' claim
484

The plaintiffs say that Thiess left its worksite on Mrs Campbell's
land in an unsafe state which caused or allowed the later unplanned
discharge of electricity that ignited the fire. It does not matter that
Thiess' use of the land did not involve exclusive possession or that the
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tort was incomplete when its line crew left the land. Thiess' deficient
performance of the July 2013 works left the worksite on
Mrs Campbell's land in an unsafe condition. That unsafe state caused
or allowed an unplanned discharge of electricity to occur when the PA
pole fell, resulting in arcing, sparking and ignition of the dry grass
around the PA pole. By causing or allowing that discharge, Thiess
ignited the fire in the grass. As the fire spread it interfered with the
enjoyment by Mr and Mrs Elwood and other landowners of their
interests in the lands across which it passed. It was an unreasonable
interference.
Thiess denies nuisance claim
485

Thiess says it is not legally capable of being held liable in
nuisance. Thiess also says that if it is liable then any damages are
apportionable.

486

Thiess says that liability in nuisance cannot be imposed upon
Thiess because it was not an owner or occupier of the lands on which
the PA pole was situated and the fire started and was not using the land
in the way which created the interference with the properties damaged
by the bushfire. Thiess refers to Gales Holdings Pty Ltd v Tweed Shire
Council where Emmett JA, with whom Leeming JA and Sackville AJA
relevantly agreed, said: 106
That is to say, nuisance is a wrongful interference with another's
enjoyment of land by the use of other land occupied or owned by the
alleged wrongdoer. However, an owner or occupier of land is not an
insurer. There must be more than mere harm being done to another's
enjoyment of land. The harm must be caused by the alleged
wrongdoer's use of its own land. The word 'use' connotes that a degree
of personal responsibility is usually required, even though a deliberate
or negligent act is not. A deliberate or negligent act will however be
sufficient.

487

106
107

Gales Holdings is not authority for the proposition that a person
can only be liable in negligence by the use of land occupied or owned
by the alleged wrongdoer. The statement of Emmett AJA was apposite
to the case before the court. His Honour's statement should not be read
as a statement of the only circumstances under which a person may be
liable in negligence. In Hargrave v Goldman, Windeyer J expressly
stated that it is not an essential element in liability for a nuisance that it
should emanate from land belonging to the defendant.107 Thus, in

Gales Holdings Pty Ltd v Tweed Shire Council [2013] NSWCA 382 [132].
Hargrave v Goldman (1963) 110 CLR 40, 60.
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Fennell the earthmoving contractor was held liable for nuisance it
created on land owned by another. Glass JA said that liability attaches
to any person who creates a nuisance while present on land with the
authority of its occupier.108 Balkin and Davis say that although private
nuisance must involve an interference with the plaintiff's enjoyment of
land, it is not necessary that the disturbance of those rights emanates
from land belonging to the defendant.109 Balkin and Davis cite
Southport Corporation v Esso Petroleum Co Ltd110 and Hargrave v
Goldman111 in support of that proposition.
Thiess is liable in nuisance
488

I find that Thiess participated in the creation of the nuisance. For
the reasons I have stated in considering the case against Thiess in
negligence, Thiess had a duty to inspect the PA pole. It failed to do that
properly. As a result, the PA pole remained in service when it was
unsafe and unserviceable and constituted a potential nuisance.

489

The condition in which Thiess left the PA pole was not an
ordinary incident of maintenance work on power poles on private land.
It was foreseeable to Thiess that working on the PA pole, and leaving
the site in circumstances where the PA pole was unserviceable, could
result in the PA pole being susceptible to collapse and the risk that the
electricity installations could be damaged and create a risk of
electrocution or fire including bushfire. The fire was an actionable
nuisance caused by the manner in which Thiess left the worksite.

490

Thiess is liable in nuisance for damages to the plaintiffs with a
sufficient interest in the land affected by the fire, including Mr and
Mrs Elwood.

P. NEGLIGENCE CASE AGAINST MRS CAMPBELL
Duty of care
491

The plaintiffs say that Mrs Campbell owed to the plaintiffs a duty
to take reasonable care to maintain the PA pole in a safe and
serviceable condition.

108

Fennell v Robson Excavations Pty Ltd [1977] 2 NSWLR 486, 491 - 492.
Balkin & Davis, Law of Torts (5th ed) [14.43].
110
Southport Corporation v Esso Petroleum Co Ltd [1953] 2 All ER 1204, 1207.
111
Hargrave v Goldman (1963) 110 CLR 40, 60 (Windeyer J).
109
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Mrs Campbell denies duty of care
492

Mrs Campbell says that she did not owe the duty of care alleged.
Mrs Campbell says that the plaintiffs have failed to articulate the
content of the alleged duty with sufficient precision. Importantly,
Mrs Campbell says that the duty alleged by the plaintiffs gives rise to
issues of indeterminacy. Mrs Campbell says that she did not owe a
duty to a recognisable class of plaintiffs in prospect; the class can only
be formulated with the benefit of hindsight.

Mrs Campbell owed a duty of care
493

Mrs Campbell was the owner of the PA pole and the land to which
it was affixed. She had control of the PA pole. A person with control
of a chattel or fixture generally has a duty to exercise care that it does
not cause harm.

494

A reasonable person in Mrs Campbell's position ought reasonably
to have foreseen that if the PA pole was not inspected, it would become
unsafe after it had been in the ground for more than 25 years. That is
all the more so if the reasonable person has Mrs Campbell's actual
knowledge of a history of termite damage to wooden structures on the
land and knowledge that termites had eaten out the jarrah stumps under
the house. It was reasonably foreseeable to a person in the position of
Mrs Campbell that a jarrah PA pole might be at risk of termite damage
to the point where it would collapse. It was reasonably foreseeable to a
person in Mrs Campbell's position that if the PA pole failed it might
cause damage to life and property by the ignition and spread of a fire.

495

Mrs Campbell had control over the PA pole which was the source
of the risk of harm. The PA pole was her property and it was imbedded
in the ground on her land.

496

The asserted duty of care is consistent with established legal
principle.

497

Mrs Campbell denies the existence of the asserted duty of care on
a number of grounds. First, senior counsel, Mr Giles SC, said that the
asserted duty of care is too imprecise and gives rise to issues of
indeterminacy. As to indeterminacy, Mr Giles SC said that the class of
plaintiffs can only be formulated with the benefit of hindsight. I do not
accept that for the reasons I have set out in relation to Thiess.

498

Secondly, Mrs Campbell denies that a reasonable person in her
position would have known to, and would have procured, regular
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inspections.
It was submitted that a reasonable person in
Mrs Campbell's position would not have known of the need to take the
precautions which the plaintiffs say were required. Mrs Campbell's
evidence is that she did not know of such a need. However, that is not
relevant. The issue is whether a reasonable person in her position
would have known. I find a reasonable person in her position would
have known.
499

Next, Mrs Campbell says that the PA pole supported Western
Power's equipment, that Thiess worked on the PA pole, that Western
Power exercised a significant degree of control over the PA pole and
nearby infrastructure, that a publicity campaign was considered by both
Western Power and Energy Safety inadequate to achieve its objective
of notifying relevant landowners of their responsibilities and
Mrs Campbell did not know there was anything wrong with the
PA pole.

500

None of these matters negate the existence of the asserted duty.
That the PA pole supported Western Power's equipment supports rather
than negates the foreseeability of the risk of harm if the PA pole failed.
Western Power did not, and there was no reason for Mrs Campbell to
believe that it did, carry out any regular inspections or maintenance of
the PA pole. The Energy Safety publicity campaign does not assist
Mrs Campbell. She did not receive the brochure. Whether or not
Energy Safety thought it desirable to notify landowners of their
responsibilities does not affect the existence of those responsibilities.
That Thiess worked on the PA pole in July 2013 does not affect the
foreseeability of the risk of harm, nor detract from Mrs Campbell's
control over the source of the risk of harm. That Mrs Campbell did not
know there was anything wrong with the PA pole does not negate the
asserted duty. The duty is to maintain the PA pole in a safe condition.

501

Thirdly, Mrs Campbell refers to the duties of care which the
plaintiffs allege were owed by Western Power and Thiess. The
existence, or non-existence, of a duty of care owed by others does not
negate the existence of the duty of care owed by Mrs Campbell.

502

Fourthly, Mrs Campbell says that the duty alleged is that she had a
duty to act and did not do so and ordinarily the common law does not
impose a duty of care on a person to protect another from the risk of
harm unless that person created the risk. That is not to the point. The
asserted duty is a duty to take reasonable care that a pole which
belonged to her, which was on her land and over which she had control,
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was maintained in a safe and serviceable condition. There is nothing
unusual about such a duty. Indeed, in Weber Walton J said that the
asserted duty that the defendant which owned the land on which the tip
was situated had a duty to take reasonable care to prevent a fire which
ignited at the tip, spreading beyond the tip, was not a novel category of
duty of care.
503

I find that Mrs Campbell owed to the plaintiffs a duty to take
reasonable care to inspect and maintain the PA pole in a safe and
serviceable condition.

Breach of duty
504

The plaintiffs contend that the duty of care owed by Mrs Campbell
to the plaintiffs required her to take the precaution of procuring
inspections of the PA pole. The plaintiffs say that Mrs Campbell never
made any enquiry and never checked or asked anyone to check the
PA pole - she took no step to procure the necessary inspections.

505

Mrs Campbell says that she did not breach the duty of care
alleged. She says that the plaintiffs have not established that a
reasonable person in Mrs Campbell's position would have known to
take, and would have taken, the precautions alleged by the plaintiffs.
Mrs Campbell says that a reasonable person in her position would not
have known to, and would not have taken, the steps alleged.
Mrs Campbell says that she did not know, and a reasonable person
would not have known that a property owner is responsible for power
poles on their property.

Risk of harm and precautions (CLA s 5B)
506

As I have said, s 5B of the Civil Liability Act sets out a number of
necessary conditions that need to be satisfied before a defendant will be
held liable for a failure to exercise reasonable care.

The risk of harm
507

The Herridge plaintiffs identify the risk as the risk that a failure to
take reasonable care to maintain a privately-owned wooden power pole
on Mrs Campbell's property could lead to a collapse of the PA pole.

The risk was foreseeable
508

The risk was foreseeable. It is obvious that falling power poles are
dangerous. There is risk of impact injuries for anyone beneath, or
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electric shock to any person coming into contact with the damaged
electrical apparatus or risk of fire caused by arcing and sparking. These
risks are foreseeable. A reasonable landowner would recognise, as
well, that as the owner of a private pole they have control over its
maintenance. A landowner cannot ignore that responsibility because
the network operator might at some time need to work on the pole, such
that the network operator might detect any maintenance issues. Any
duty on the network operator, if it arises, does not detract from the
separate duty of care owed by the landowner.
509

The plaintiffs say, and I find, that the foreseeability of risk was
particularly acute because of the characteristics of the PA pole. It was a
thin pole compared to network poles along Granite Road and Johnston
Road. It was old. Indeed, Mrs Campbell could not recall when it was
installed. It was close to the tree-lined western boundary of
Mrs Campbell's property near the area where an orchard of fruit trees
had to be removed because of termite damage. These are features
which a reasonable landowner would have been aware of.

510

It is not to the point that Mrs Campbell did not know of, or turn
her mind, to the ownership of the PA pole, its vulnerability to
bio-deterioration or her responsibility to maintain it. A reasonable
landowner in her position would have foreseen the risk.

The risk was not insignificant
511

The risk of harm was not insignificant. For the reasons I have
stated it was substantial. Furthermore, serious harm of the sort that
eventuated in this case was foreseeable.

Precautions Mrs Campbell could take
512

The plaintiffs say that Mrs Campbell ought to have arranged for
appropriately trained and equipped inspectors to undertake appropriate
inspections of the PA pole at sufficiently regular intervals and that a
test would be likely to occur between the time any rot or termite
damage became detectable and the date when the damage might
progress to cause a failure of the PA pole.

Would a reasonable person have taken those precautions?
513

In determining whether a reasonable person would have taken
precautions against a risk of harm, the court is to consider, amongst
other relevant things, the considerations set out in s 5B(2) of the Civil
Liability Act. The first matter is the probability that the harm would
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occur if care were not taken. There is a high probability that harm
would occur if Mrs Campbell did not take care. Wooden poles are
subject to bio-deterioration and liable to fail after a time. In this case
the PA pole had been in the ground for at least 30 years and was likely
to fail and fall. If the PA pole fell, harm was likely to occur by impact
or the unintended discharge of electricity.
514

The second consideration is the likely seriousness of the harm.
The harm occurring from a falling pole causing impact injury or
damage or unintended discharge of electricity is likely to be serious.

515

The third consideration is the burden of taking precautions to
avoid the risk of harm. Arranging for the PA pole to be inspected is not
particularly burdensome. For example, it would not be particularly
burdensome to inspect the PA pole in the manner recommended in the
Energy Safety 'Private overhead power lines' brochure, that is:
•

inspect the pole at least once a year to check for any visible
signs of deterioration;

•

ask the white ant inspector to inspect and treat (if required) the
area around your wood poles; and

•

check for obvious defects such as poles which are cracked,
damaged, rotting, attacked by termites or leaning excessively.

516

The brochure recommended that if the landowner came across any
of those defects during a visible inspection, she should immediately
arrange for a further inspection or repairs by an electrical contractor.
Further, the landowner could make enquiries of Western Power or
Energy Safety or a commercial termite inspector or an electrical
contractor to identify a private inspector and engage the private
inspector to undertake a private inspection.

517

The fourth consideration is the social utility of the activity that
creates the risk of harm. As I have said, the transmission of electricity
is of great social utility.

518

Once all of the relevant factors have been taken into account the
court must undertake the evaluative task of weighing up the relevant
factors. In this case I conclude that, having regard to the probability
that harm would occur if Mrs Campbell did not take care, the likely
seriousness of the harm and that arranging for the PA pole to be
inspected is not particularly burdensome, a reasonable person in the
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position of Mrs Campbell would have taken the precaution of arranging
for appropriate inspections of the PA pole.
Mrs Campbell breached duty of care
519

Mrs Campbell breached her duty of care. She took no steps to
procure the necessary inspections, or any inspection. She never asked
anyone to do so on her behalf. As far as she knew the PA pole had
never been inspected.

Causation established
520

The plaintiffs say that if Mrs Campbell had taken the pleaded
precaution of procuring inspections of the PA pole at three to four
yearly intervals, then, having regard to the condition of the PA pole and
its probable condition since at least January 2010, had she procured
inspection by an inspector at any time from January 2010 it would have
confirmed that the PA pole was extensively damaged and needed
replacement.

521

The plaintiffs say it should be inferred that if Mrs Campbell had
been told the PA pole needed replacement, she would have arranged its
replacement.
Therefore, the plaintiffs say factual causation is
established and there are no scope of liability considerations arising
under s 5C(1)(b) of the Civil Liability Act to displace the conclusion
that Mrs Campbell's negligence caused the harm suffered by the
plaintiffs.

522

Mrs Campbell says that even if she owed and breached the duty
alleged, that breach did not cause the plaintiffs' loss in the relevant
sense. Thiess inspected the PA pole in July 2013. The duty alleged by
the plaintiffs did not require Mrs Campbell to arrange a subsequent
inspection. The July 2013 works established that a reasonably
competent inspection in July 2013 would have found nothing which
would have led to the PA pole being replaced. Alternatively, if Thiess'
inspection was deficient, it was that failing which caused the loss.

523

The majority of the biodegradation which existed at the time of the
fire, had probably occurred by January 2010. An inspection by a
person competent and with the necessary skills and qualification to
inspect the PA pole would have revealed that it was not fit to remain in
service and Mrs Campbell would have replaced it. Factual causation is
established.
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It is appropriate for the scope of the liability of Mrs Campbell, as
the owner of the land and the PA pole, to extend to the harm which was
caused by her failure to take reasonable care to avoid the risk that
eventuated. A finding of liability against Mrs Campbell is consistent
with legal principle and public policy that occupiers of property would
be held liable for losses arising from the escape of fire caused by their
failure to take reasonable care in the maintenance of their property.

Mrs Campbell is liable in negligence
525

For the reasons stated Mrs Campbell owed a duty of care to the
plaintiffs, breached that duty of care and was negligent and her
negligence caused, or was a cause of, the bushfire. Mrs Campbell is
liable in negligence to the plaintiffs for loss and damage suffered by
them as a result of the bushfire.

Q. PLAINTIFFS' CASE IN NUISANCE AGAINST MRS CAMPBELL
Plaintiffs' claim
526

The plaintiffs say Mrs Campbell used the PA pole to receive her
supply of electricity from Western Power at a time when it was not in a
safe and fit condition, thereby creating a situation in which the
unplanned discharge of electricity could occur and result in ignition of
the fire. The plaintiffs say the presence of the PA pole on
Mrs Campbell's land is not the act of nuisance of which they complain;
it was using the PA pole when it was unsafe that gave rise to the
nuisance.

527

The plaintiffs' claim is essentially that by using the PA pole to
receive the supply of electricity at a time when the PA pole was not in a
safe and fit condition for that purpose Mrs Campbell created and
continued the nuisance constituted by the unsafe PA pole.

Mrs Campbell denies liability
528

Mrs Campbell denies the claim in nuisance. She says the pleaded
claim, the alleged use of the PA pole and creation of the nuisance, is
not the relevant nuisance and involves a misapplication of the elements
of nuisance. Further, she says that in the case of an accidental fire there
is no nuisance without negligent conduct by Mrs Campbell and she was
not negligent.

529

Mrs Campbell says that she did not create the nuisance because it
was the fire which interfered with the plaintiffs' land. That is, the fire is
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the nuisance. Mrs Campbell says she did not create that nuisance, an
accident resulted in the fire. Further, Mrs Campbell says that the
PA pole was not defective when it was installed and that did not create
any nuisance.
530

It is retaining and continuing to use the jarrah PA pole to receive
electricity and not replacing it when it became unserviceable that was in
the circumstances the creation of a nuisance or of that which would be
likely to result in a nuisance.

531

Secondly, Mrs Campbell says that nuisance almost always
involves some kind of fault. In this case, Mrs Campbell says that
nuisance requires negligence. The claim in nuisance that the PA pole
was not in a safe and fit condition necessarily involves allegations of a
failure to take reasonable care. Mrs Campbell says that that was
expressly held by the plurality in Hargrave v Goldman.112 The
plurality held that where the landowner does not cause the nuisance but
allows it to arise, liability is dependent on breach of duty and
negligence was, in that circumstance, a part of the cause of action on
which the plaintiff carried the onus of proof. Senior counsel for
Mrs Campbell, Mr Giles SC, refers to a statement by the authors of
Fleming's The Law of Torts: 113
Many cases concerning fire damage have included claims for nuisance.
The common modern response of courts in such cases as being that
such a claim cannot succeed without proof of negligence. The
underlying logic of the common modern response would be at one
which is rarely stated would appear to be that proof of negligence is an
essential precondition in circumstances in which physical damage to
property is at issue.

532

I have found that in the circumstances Mrs Campbell had a duty to
inspect and maintain the PA pole and breached that duty.
Mrs Campbell was negligent.

Mrs Campbell is liable in nuisance
533

112
113

Mrs Campbell is liable in nuisance for damages suffered by the
plaintiffs with a sufficient interest in land affected by the fire, including
Mr and Mrs Elwood.

Hargrave v Goldman (1963) 110 CLR 40, 51 - 52 (Taylor and Owen JJ).
Sappideen C, Vines P, Fleming's The Law of Torts (10th ed, 2011) [16.30].
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R. APPORTIONMENT
General principles
534

Part 1F of the Civil Liability Act creates a system of proportionate
liability in claims for damages for economic loss or damage to property
arising from a failure to exercise reasonable care. I have found that
Thiess and Mrs Campbell are each a person whose act or omission
caused, independently of each other or jointly, the damage or loss that
is the subject of the claim and are therefore concurrent wrongdoers for
the purposes of pt 1F of the Civil Liability Act.

Apportionment - nuisance
535

It is in issue whether damages for nuisance are apportionable. The
plaintiffs say they are not, the defendants say they are. The answer
depends on the construction of s 5AI of the Civil Liability Act and its
application to the facts of this case.

Are damages for nuisance apportionable?
536

Section 5AK of the Civil Liability Act creates proportionate
liability for apportionable claims. Section 5AI defines apportionable
claim to mean:
(a)

a claim for economic loss or damage to property in an action for
damages (whether in contract, tort or otherwise) arising from a
failure to take reasonable care (but not including any claim
arising out of personal injury); or
…

537

The plaintiffs say that the private nuisance cause of action does
not depend upon a finding of negligence - that is, a finding of a failure
to take reasonable care and therefore the nuisance claims against each
defendant are not apportionable. The defendants say that the claims in
nuisance arise from a failure to take reasonable care and are
apportionable.

538

The researches of counsel have not disclosed any case which has
decided whether or not claims in nuisance are or may be apportionable.
The plaintiffs referred to Southern Properties (WA) Pty Ltd v
Executive Director, Department of Conservation and Land
Management.114 The issue of whether claims in negligence are or may

114

Southern Properties (WA) Pty Ltd v Executive Director, Department of Conservation and Land
Management (2012) 42 WAR 287.
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be apportionable claims for the purposes of s 5AI of the Civil Liability
Act did not arise in Southern Properties. The issue which was referred
to in the judgments was whether s 5B, s 5V and s 5W applied to claims
in nuisance.
539

McLure P found that the claim in nuisance must fail because the
trial judge had found there was no negligence in the decisions relating
to the burn on the relevant land or in the execution of the relevant
decisions. In those circumstances her Honour found it unnecessary to
determine whether the Civil Liability Act applied to a nuisance claim
against the statutory authority. Her Honour went on to say that the
answer to that question depends on whether, if the defendant
established that the escape of smoke from the prescribed burn was the
inevitable and unavoidable consequence of the Department's
performance of its statutory function in the conduct of prescribed
burning, the onus is then on the claimant to establish negligence. Her
Honour said that on her reading that question is answered affirmatively
by Owen J in Benning v Wong115 which was referred to with approval
in Bankstown City Council.116 Her Honour said that her preliminary
view was that the Civil Liability Act would only apply if the appellants
had to prove negligence. Parts 1B and 1C of the Civil Liability Act only
apply where there is a claim for damages for harm caused by the fault
of the person even if they are sought to be recovered other than in an
action for negligence. The requirement for a causal link between the
damage and the fault suggests the fault must be an element of the cause
of action. If so, it is not sufficient that fault may (not must) be relevant
in an assessment of whether interference is unreasonable or that proof
and absence of fault is a material element of a defence to the nuisance
claim.

540

Pullin JA considered that s 5B does not apply to claims in
nuisance. The prime reason is that the balancing exercise which has to
be carried out under s 5B makes it clear that the Civil Liability Act is
concerned with fault following a failure to take reasonable precautions
against a risk of harm. Causes of action in contract or breach of
statutory duty may involve an allegation of a failure to take reasonable
precautions against a risk of harm. An action in nuisance does not
involve a failure to exercise reasonable care. Nuisance is a cause of
action directed at the harm caused, rather than the conduct causing it.
Because proof of nuisance does not involve a failure to exercise

115
116

Benning v Wong (1969) 122 CLR 249.
Bankstown City Council v Alamdo Holdings Pty Ltd (2005) 223 CLR 660 [16] fn 24.
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reasonable care, the Civil Liability Act does not apply to a cause of
action in nuisance.117
541

Buss JA said it was unnecessary to determine whether the Civil
Liability Act applies to a nuisance claim against a statutory authority
and preferred not to express a preliminary view on that issue.118

542

Senior counsel for Mrs Campbell, Mr Giles SC, says that nuisance
almost always involves some kind of fault. In the case of an accidental
fire the tort of nuisance requires negligence. The fault for which the
plaintiffs contend against Mrs Campbell comes back to the alleged
failure to obtain regular inspections of the PA pole. Properly
characterised that is an allegation that she failed to take reasonable care.
The claim in nuisance that the PA pole was not in a fit and safe
condition necessarily involves allegations of a failure to take reasonable
care. Mr Giles SC says that there is binding authority that nuisance
constituted by fire following from an accident requires that a defendant
must have acted in breach of duty to be liable. That authority is the
holding of the plurality in Hargrave v Goldman119 and the statement of
Lord Wilberforce on appeal to the Privy Council.120 In the High Court
the plurality, Taylor and Owen JJ, held in effect that where the
landowner does not cause a nuisance but allows it to arise, liability is
dependent on breach of duty and that negligence was in that
circumstance part of the cause of action on which the plaintiff carried
the onus of proof. On appeal to the Privy Council, Lord Wilberforce
said that the tort of nuisance may comprise a wide variety of situations,
in some of which negligence plays no part, in others of which it is
decisive. His Lordship said that the present case was one where
liability, if it exists, rests upon negligence.121

543

Mr Giles says that Southern Properties was not a case about a
nuisance following an accidental event creating the negligence. The
state of affairs which was the source of the nuisance claims in Southern
Properties was very different to the circumstances of a fire accidentally
caused in a manner that the Parkerville bushfire was. That case
involved positive or deliberate acts. The modern Australian approach

117

Southern Properties (WA) Pty Ltd v Executive Director, Department of Conservation and Land
Management (2012) 42 WAR 287 [328] – [329].
118
Southern Properties (WA) Pty Ltd v Executive Director, Department of Conservation and Land
Management (2012) 42 WAR 287 [336].
119
Hargrave v Goldman (1963) 110 CLR 40, 52 - 56.
120
Goldman v Hargrave (1967) 1 AC 645, 656 - 657.
121
Goldman v Hargrave (1967) 1 AC 645, 656 - 657.
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to claims in nuisance is that set out in Fleming's Law of Torts that I
have set out earlier.
544

I am persuaded by Mr Giles' arguments. Claims in nuisance may
not involve fault. However, in this case the claims against both Thiess
and Mrs Campbell involve fault. The plaintiffs' cases against Thiess
and Mrs Campbell rest upon a failure to take reasonable care. They are
apportionable claims.

Apportionment
545

The apportionment should be made on the same basis as
apportionment of the plaintiffs' damages in negligence. I will consider
that apportionment after considering whether Energy Safety is a
concurrent tortfeasor.

Energy Safety
Defendants' claim
546

Mrs Campbell pleads that any loss or damage sustained by the
plaintiffs was caused by the acts or omissions of Energy Safety and
therefore Energy Safety is a concurrent wrongdoer. Mrs Campbell says
that Energy Safety prepared and produced the pamphlet titled 'Private
Overhead Powerlines'. The pamphlet stated, among other things, that if
a private landowner has private power lines on their property it is their
responsibility to inspect and maintain them.

547

Mrs Campbell says that Energy Safety owed a duty of care to
residents and property owners in areas likely to be affected by a
bushfire caused by collapse of an electricity pole located on private
property to take reasonable care in deciding who to send the pamphlet
to. Mrs Campbell says that Energy Safety failed to act reasonably by
deciding not to send, or failing to send, the pamphlet or a warning to a
similar effect to all Western Australian residents with an electricity
power pole located on their property, or in the alternative, by failing to
send the pamphlet or a warning to a similar effect to Mrs Campbell and
consequently breached its duty of care.

548

Mrs Campbell says alternatively that Energy Safety failed to
develop and/or distribute guidelines setting out safe practices for
maintaining and inspecting any electricity poles located on privately
owned property and consequently breached the duty pleaded.
Mrs Campbell says that by reason of Energy Safety's failure to send the
pamphlet to Mrs Campbell, she remained unaware that she had any
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responsibility to maintain the PA pole and it was necessary for her to
arrange inspections of the PA pole. Mrs Campbell says further that by
reason of Energy Safety's failure to develop and/or distribute guidelines
setting out safe practices for maintaining and inspecting an electricity
pole located on private property, she remained unaware that she had
any responsibility to maintain the PA pole, that it was necessary for her
to arrange inspections of the PA pole, and how such maintenance and
inspection should be conducted.
Energy Safety was not a concurrent tortfeasor
549

The functions of the Director are found in s 7 of the Energy
Coordination Act 1994 (WA). The functions are those vested in the
Director by or under the Electricity Act, the Energy Coordination Act,
the Gas Standards Act 1972 (WA) and any other written law and the
provision of advice on safety and technical standards in the gas supply
industry to the Economic Regulatory Authority.
The Energy
Coordination Act confers on the Director powers in relation to a
number of different matters.

550

The Director was under no duty to inform a landowner, such as
Mrs Campbell, that it is the landowner's responsibility to inspect and
maintain attachment or other poles belonging to and on the land of the
landowner.

551

The Director did not mislead Mrs Campbell. Mrs Campbell never
received the pamphlet. Mrs Campbell did not rely upon the Director to
inform her of her responsibilities and the Director did not assume
responsibility to do so. The Director did not owe any duty to
landowners to inform them of their legal responsibilities. No statutory
provision or the common law creates any private right of action in the
plaintiffs against the Director.

552

Energy Safety was not a concurrent wrongdoer in respect of the
harm suffered by the plaintiffs.

The apportionment
553

The effect of s 5AK of the Civil Liability Act is that among the
concurrent wrongdoers, that is Thiess and Mrs Campbell, the liability
of each is limited to an amount reflecting that proportion of the damage
or loss claimed which the court considers just having regard to the
extent of each defendant's responsibility for the damage or loss. In
determining what is just in apportioning damage or loss pursuant to
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s 5AK(1) of the Civil Liability Act, a comparison has to be made of
each concurrent wrongdoer's degree of departure from the standard of
care of the reasonable person as regards that party's conduct (the
blameworthy issue), and the relative importance of each party's acts in
causing the loss or damage (the causative potency issue).122
554

The plaintiffs all submit that of the concurrent wrongdoers,
Mrs Campbell bears the least responsibility. I find that Thiess'
responsibility is greater than that of Mrs Campbell. Thiess was
engaged on a commercial basis as a specialist contractor. Thiess was,
or should have been, aware of industry practice for training line crews.
Thiess did not conform to those standards.

555

Thiess was responsible for the manner in which it carried out the
19 July 2013 pre-work inspection. Thiess was the only party who
inspected the PA pole. It did so in a professional capacity and
undertook contractual and tortious obligations to inspect and assess the
condition of the PA pole to industry standard. It fell short of the
standard to be expected of a reasonable line maintenance contractor. Its
relative responsibility is exacerbated by its lack of any adequate
systems for training or supervision of its line crews in relation to
pre-work inspections, especially when it knew of the risks associated
with old, unknown and unmaintained consumer poles. Thiess'
negligent performance of the July 2013 works was due to systemic
shortcomings rather than to a one-off incident of inattention or some
accident.

556

Senior counsel for the IAG/Allianz defendants, Mr Whitten SC,
submitted that as between Thiess and Mrs Campbell, Thiess attracts the
'lion share' of responsibility. Mr Whitten submitted that Mrs Campbell
attracts the smallest apportionment. Her departure from the standard
expected of a reasonable landowner with an old PA pole, Mr Whitten
submitted, is comparatively much less than that of Thiess which acted
in a professional capacity with far greater specialised knowledge, skills,
resources and the direct opportunity to detect the defective PA pole and
prevent the fire.

557

Nevertheless, Mrs Campbell's departure from the applicable legal
standard of conduct was substantial. As the owner of the PA pole and
the owner and occupier of the land to which it was affixed,

122

Reinhold v New South Wales Lotteries Corporation (No 2) (2008) 82 NSWLR 762 [60] (Barrett J);
Orchard Holdings Pty Ltd v Paxhill Pty Ltd [2012] WASC 271 [343] (Allanson J).
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Mrs Campbell had control of the PA pole. She did nothing to inspect
or maintain the PA pole.
558

In all the circumstances I apportion responsibility 70% to Thiess
and 30% to Mrs Campbell.

S. CLAIMS BETWEEN DEFENDANTS
The claims
559

Each of the defendants bring cross-claims against each other.
There are two ways in which the cross-claims may arise. First, if the
nuisance claim is not apportionable. Secondly, if the plaintiffs succeed
against one defendant but fail against one or other or both of the other
defendants then s 5AK read with s 5AI will have no application as
between the unsuccessful defendant on the one hand and the successful
defendant or defendants on the other.

Western Power claims
Against Thiess
560

In its notice of contribution and indemnity against Thiess, Western
Power, in effect, seeks to be indemnified by Thiess as regards the
plaintiffs' claims by reason of cl S11.1 and cl S11.2 of the Umbrella
Deed and seeks relief for Thiess' breaches of the Umbrella Deed.
Western Power repeats the plaintiffs' claims against Thiess for that
purpose.

561

I have found that Western Power is not liable to the plaintiffs. It is
unnecessary to consider Western Power's claim for indemnity. It is not
appropriate to make a finding contingent upon a finding that Western
Power is liable to the plaintiffs because the effect and operation of the
entitlement to an indemnity would depend upon the findings which
gave rise to Western Power's liability.

Against Mrs Campbell
562

In its notice of contribution against Mrs Campbell, Western
Power, in effect, seeks contribution from Mrs Campbell as regards the
plaintiffs' claims on the basis that Mrs Campbell owed and breached
her duty of care to the plaintiffs. Western Power repeats the plaintiffs'
claims against Mrs Campbell for that purpose.
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I have found Western Power is not liable to the plaintiffs. It is
unnecessary to consider Western Power's claim against Mrs Campbell.
It does not arise. It is not appropriate to make a finding contingent
upon a finding that Western Power is liable to the plaintiffs because
Western Power's claim for contribution against Mrs Campbell would
then depend upon the findings that were made which gave rise to
Western Power's liability.

Against Energy Safety
564

In Western Power's defence123 Western Power claims that, if any
person owed Mrs Campbell a duty to notify her of her obligations it
was the Director of Energy Safety because the Director accepted
responsibility as part of the Director's statutory functions and powers.
Western Power repeats Mrs Campbell's claims in her consolidated
defence.124 Western Power claims that Energy Safety is the concurrent
wrongdoer that is liable for any failure to notify. I have found Western
Power is not liable to the plaintiffs. I have found that Energy Safety is
not a concurrent wrongdoer. Its claim against Energy Safety does not
arise. In the circumstances it is not appropriate to make a contingent
finding.

Thiess' claims
Against Western Power
565

In Thiess' notice of contribution against Western Power, Thiess in
effect, repeats the claims of the plaintiffs and Mrs Campbell against
Western Power and claims contribution from Western Power.

566

Thiess' claim for contribution from Western Power does not arise
because I have found Western Power is not a tortfeasor. It is not
appropriate to make a contingent finding for the reasons I have set out
earlier.

Against Mrs Campbell
567

123
124

In Thiess' notice of contribution against Mrs Campbell Thiess, in
effect, repeats the plaintiffs' claims against Mrs Campbell and seeks
contribution from her.

Western Power amended defence [36A(e)].
Mrs Campbell's consolidated defence [36A(e)] particular (i).
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568

Thiess' claim for contribution from Mrs Campbell does not arise
because I have found that the plaintiffs' claims against Thiess and
Mrs Campbell based on negligence and nuisance are apportionable.

569

If, contrary to my finding, the plaintiffs' claims based on nuisance
are separate claims from their claims based on negligence and the
claims based on nuisance are not apportionable, then Thiess and
Mrs Campbell would each be tortfeasors liable in respect of the damage
suffered by the plaintiffs. Thiess would be entitled to contribution from
Mrs Campbell in such amount 'as may be found by the court to be just
and equitable' pursuant to s 7 of the Law Reform (Contributory
Negligence and Tortfeasors' Contribution) Act 1947 (WA). I would
determine the amount that is just and equitable by reference to the same
considerations that would inform apportionment. The result would be
the same.

Mrs Campbell's claims
570

Mrs Campbell brings a claim for contribution against each of
Western Power and Thiess. Mrs Campbell's claim for contribution
against Western Power fails because I have found Western Power is not
a tortfeasor.

571

As with Thiess, Mrs Campbell's claim for contribution from
Thiess only arises if the plaintiffs' claims against Mrs Campbell in
nuisance are separate and distinct claims from their claims in
negligence and the claims in nuisance are not apportionable.
Mrs Campbell would then be entitled to contribution from Thiess
pursuant to s 7 of the Law Reform (Contributory Negligence and
Tortfeasors' Contribution) Act. The court would determine the amount
of contribution by reference to the same considerations that would
inform apportionment. The result would be the same.

T. DAMAGES OF MR AND MRS ELWOOD
The Elwoods
572

The Herridge plaintiff group nominated two plaintiffs whose claim
for damages is to be determined in this phase of the proceeding.
Mr Elwood and Mrs Elwood (the Elwoods) are the two lead plaintiffs.

573

The Elwoods are joint registered proprietors of the property
located at 10 Narla Retreat, Stoneville. They purchased the property in
1988 and it has been their permanent residence since. It was their
family home. Prior to the fire the Elwoods occupied the main residence
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on the property together with their son, Matthew Elwood, and his
girlfriend, Stacey Delich.
574

The house that existed prior to the fire was a cedar and metal clad
four bedroom, two bathroom house on a concrete slab with a split
system air-conditioning and timber wrap around verandah. There were
a number of outbuildings and other improvements on the property.
These included a machinery shed, carport, garden shed, boundary
fencing, brick paving, circular driveway, leach drains, retaining wall
and chicken shed/aviary.

575

The bushfire impacted severely on the property. The main
residence, the outbuildings and the gardens/grounds were destroyed.

576

The Elwoods made the decision to rebuild their house on the
property shortly after the fire.

Damage to real property where owner rebuilds
577

The measure of tortious damage to fixtures was considered by the
Victorian Court of Appeal in Powercor Australia Ltd v Thomas,125 a
case which arose out of damage suffered by the owner of a farm as a
result of the Black Saturday fires in Victoria in 2009. The court held
that in general, the measure of tortious damage to fixtures such as
buildings and fencing was the reasonable commercial cost of repairing
and/or reinstating them. There is an exception where a reasonable
substitute was available for a price significantly less than the cost of
repair. In that situation, the replacement cost was the measure of
damage. The underlying principle is that when goods are damaged by
the negligence of a tortfeasor, the owner of the goods suffered
immediate loss represented by the diminution in the value of the goods.
The principle that the measure of this damage was ordinarily the
reasonable cost of repair, would, ordinarily, apply to fixtures unless
reinstatement was not practicable or sensible. The cost of replacement
or repair of fixtures would not be the appropriate measure of damages if
they were out of all proportion to the injury to the claimant and the
costs of reinstatement of fixtures would not be allowed where it was
clear that reinstatement was not contemplated.

578

The defendants accept that it was reasonable, in the circumstances,
for the Elwoods to reinstate their property by rebuilding.

125

Powercor Australia Ltd v Thomas (2012) 43 VR 220.
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Damages for loss of buildings
579

Three experts participated in a conclave of experts relating to loss
assessment (conclave 3). The conclave 3 experts produced a joint
expert report (JER3). The experts agreed that the total rebuild value of
the house was $325,676 and the overall value of the other buildings was
$89,675. Thus, the experts agreed that the damages allowable for the
damaged or destroyed buildings is $415,351. The defendants agree that
the Elwoods are entitled to damages in that sum.

Loss of or damage to gardens and grounds
580

The Elwoods claim to recover damages for destroyed or damaged
gardens and grounds on the basis of the reasonable costs of
reinstatement of such gardens and grounds as assessed by their expert
Craig Butler which is set out in Appendix 2 to JER3. Mr Butler gives
reinstatement costs for reticulation, garden areas, pot plants, eucalyptus
trees and fruit trees totalling $51,600. The defendants accept those
losses, and their quantification, except for $31,000 claimed in respect of
eucalyptus trees.

581

Senior counsel for Western Power, Mr B Dharmananda SC, whose
submissions were adopted by Thiess and Mrs Campbell, accepted that
where mature trees are destroyed by a tortious act, the cost of
reinstatement of such trees may be the appropriate measure of damage.
However, Mr Dharmananda submitted that Mr Butler's valuation
should not be accepted for the following reasons. The Elwoods have
failed to discharge their onus to establish the number of trees destroyed
by the fire or the reasonable costs of reinstatement of those trees.
Mr Elwood's evidence was that before the fire there were
approximately 60 mature eucalyptus trees of approximately 50 to 60 m
in height, that the majority of the eucalyptus trees were destroyed in the
fire and that those that were not destroyed were removed afterwards in
order to obtain a lower Bushfire Attack Level assessment for
rebuilding. Mr Elwood's evidence was that after the fire, he and his son
Jake, cut down and segmented more than 50 damaged and destroyed
trees and that, on advice from a consultant, further trees were removed
in order to reduce the Bushfire Attack Level assessment of the property.
That evidence does not establish the number of the Elwoods' eucalyptus
trees that were damaged or destroyed by the fire. Nor does the
evidence establish that the eucalyptus trees damaged, but not destroyed,
by the fire would not have recovered naturally over time if not
subsequently cut down by the Elwoods. Moreover, the evidence does
not establish how many eucalyptus trees were cut down in order to
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reduce the Bushfire Attack Level assessment for the Elwoods property.
The loss of those eucalyptus trees was not caused by any tortious act of
the defendants. It was the result of a decision taken by the Elwoods to
remove those trees in order to reduce the Bushfire Attack Level
assessment of their property. The Elwoods are not entitled to
compensation for trees they chose to remove for their own reasons.
The court cannot determine with any confidence the number of
eucalyptus trees destroyed by the fire. No damages should therefore be
awarded in respect of the reinstatement of the eucalyptus trees at the
Elwoods property.
582

The Elwoods are entitled to damages for the reinstatement cost of
the eucalyptus trees damaged by the fire to the extent that they would
not recover naturally. They are not entitled to damages for the loss of
trees which they removed in order to reduce the Bushfire Attack Level
assessment of their property. The Elwoods are not entitled to damages
calculated on the cost of reinstatement of mature eucalyptus trees of the
size of the trees destroyed, damaged or removed because the Elwoods
chose to not replace them or to remove them in order to obtain a lower
Bushfire Attack Level.

583

Where the court is satisfied that a wrong has caused actual loss of
some sort, difficulties in working out what the value of the loss is in
money terms cannot defeat the remedy of damages. The judge must do
the best he or she can, even if the evidence is sparse and
unsatisfactory.126 I am satisfied that the Elwoods have suffered actual
loss in relation to the eucalyptus trees as a result of the negligence of
the second and third defendants. It would not be just to make no
allowance for that loss. Of course, the court cannot find loss
established where there is an insufficient basis in the evidence upon
which to do so. In this case, mathematical precision is not possible.
However, there is sufficient evidence to make a judgment of the
appropriate damages.

584

Mr Butler assessed the cost of replacing all of the eucalyptus trees
by mature trees to be $31,000. Mrs Elwood's evidence is that the
majority of the trees were destroyed in the fire. Mr Elwood's evidence
is that he and his son cut down and segmented more than 50 damaged
and destroyed trees. The cost of reinstatement of the trees by their
replacement by mature trees should not be allowed because the
Elwoods do not intend to replace the trees. That is so that they may

126

RSPCA (Victoria) v Holdsworth [2015] VSCA 243 [33].
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reduce the Bushfire Attack Level assessment of the property. In those
circumstances I will allow an amount of $10,000 in respect of the
eucalyptus trees. Accordingly, I will allow the sum of $30,600 for loss
or damage to gardens and grounds.
Damage to chattels
585

The defendants do not dispute the Elwoods' entitlement to
damages for damaged or destroyed chattels, including house furniture
and contents and collections. In JER3 the conclave 3 experts agreed
that the value of the Elwoods' furniture and contents was $142,014 and
the value of their collections was $54,165. That is a total of $196,179.
The parties agreed that the Elwoods are also entitled to damages of
$330 for two additional assessed items and $7,084 for a limited number
of additional collectible items. This brought the total value of the loss
of furniture and contents and collections to $203,593. In closing
submissions junior counsel for the Herridge plaintiffs explained that the
figure that was agreed by the conclave 3 experts included the contents
of a bedroom that was occupied by the Elwoods' son and his partner
and that should not have been included as a loss for Mr and
Mrs Elwood, because their son and his partner are separate plaintiffs in
this proceeding. The value of the contents of that bedroom is $15,070.
Therefore the Elwoods are entitled to $188,523.

586

The defendants do not dispute that the Elwoods are entitled to
damages for vehicles destroyed or damaged in the fire. The parties
have agreed that the Elwoods are entitled to damages of $44,000 for
vehicles, as assessed by the conclave 3 experts in JER3.

Damages for personal or voluntary labour
587

127
128

The Elwoods claim damages in respect of work done by them to
clean up the site after the fire and to rebuild or replace fixtures and
fittings on the site after the fire. They also claim damages in respect of
work voluntarily done on such tasks by others. In relation to this matter
both the plaintiffs and the defendants refer to the judgment of
J Forrest J in Thomas v Powercor127 and the decision of the Court of
Appeal of Victoria on appeal from that decision, Powercor v
Thomas.128 In Thomas v Powercor J Forrest J concluded that the
plaintiff was entitled to recover damages in respect of damaged
chattels, measured by reference to the reasonable cost of repairing or

Thomas v Powercor Australia Ltd [2011] VSC 586.
Powercor Australia Ltd v Thomas (2012) 43 VR 220.
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reinstating those chattels. The controversy was whether the plaintiff
was entitled to claim for the cost of repairs and reinstatement
notwithstanding that the work had been carried out by either himself or
by his friends and neighbours without charge. J Forrest J found that he
was. That decision was upheld on appeal.
588

Senior counsel for Western Power, Mr B Dharmananda SC,
submits that that conclusion does not support the proposition that in
addition to the reasonable costs of repairs or reinstatement, a plaintiff
may recover compensation for work done by himself or herself or by
volunteers at an arbitrary hourly rate multiplied by the hours taken to
complete the work. That is correct. Mr Dharmananda submitted that
where the Elwoods undertook work themselves, or with the assistance
of volunteers, rather than engaging a commercial contractor, they are
not entitled to recover both the reasonable commercial cost of the
repairs or reinstatement and an amount calculated by reference to the
hours spent by them carrying out the repairs or reinstatement. That is
correct.

589

The issue is whether the damages claimed by the Elwoods for
personal and volunteer labour costs related to repairs or reinstatements
which are covered by the agreed values for the reinstatement of the
buildings and contents or are for effecting repairs or reinstatements not
covered by those allowances.

590

Mr Elwood claimed for personal labour under five headings. The
first is installation of the shed interior including plumbing works. The
agreed cost of building works included replacement of a garden shed.
However, the expert's report made no allowance for the shed interior or
plumbing works. Mr Elwood says that he spent 144 hours on that work
and that the going rate for labouring work in the area at the time was
$55 per hour. He was not cross-examined on those hours or rate. I will
accept his claim of $7,920 for that item.

591

The second item claimed by Mr Elwood was for constructing the
retaining wall. Senior counsel for the plaintiffs, Mr Armstrong QC,
properly withdrew that claim when it was drawn to his attention that the
agreed amount for building works included the construction of a
retaining wall.

592

The remaining items claimed by Mr Elwood are for salvage and
clean up works. I will allow the amounts claimed. In total I will allow
$15,895 for Mr Elwood's personal labour.
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Mrs Elwood claims for personal labour for salvage and clean up
works. I will allow the amount of $1,100 for that work as claimed.

594

I will not allow Mrs Elwood's claim for re-establishing the garden.
The cost of re-establishing the garden is included in the agreed amount
for loss of, or damage to, garden and grounds.

595

I will not allow Mrs Elwood's claim in respect of purchasing
replacement items and organising utility services. The cost of
replacement items is included in the agreed amount for loss of or
damage to contents. I will not allow Mrs Elwood's claim for
redesigning the dwelling. The cost of the new building is included in
the agreed amount for loss of or damage to structures.

596

Accordingly, I will allow an amount of $1,100 for Mrs Elwood's
personal labour claim.

597

The Elwoods make claims for volunteer labour by others on
salvage and clean up works and installing the shed interior including
plumbing works. I will allow those claims which total $4,730.

598

I will allow $21,725 for personal and volunteer labour.

Damages for loss of amenity and inconvenience
Are they recoverable?
599

The Herridge plaintiffs written closing submissions say that the
inconvenience aspect of the Elwoods' claim encompasses the following
features:
(a)

their experience on the day of the fire;

(b)

their personal and physical experience in the immediate
aftermath of the fire;

(c)

the actual inconvenience caused by not being able to
immediately return to the property;

(d)

the duration and impact of not being able to return to the
property;

(e)

the nature and extent of any clean-up required in the aftermath
of the fire;

(f)

any impact/restrictions/changes on the use of the property
following the fire;
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(g)

the ongoing effect of the fire on the property and its surrounds
and the community; and

(h)

whether the claimant's plans for the future in respect of the
property have been changed by the fire;

600

The Herridge plaintiffs submit that physical inconvenience is a
compensable form of damage where there is a strong evidentiary
foundation that the tortious act led to a genuine inconvenience of some
significance, be that in terms of impact or duration. They refer to
Thomas v Powercor Australia Ltd.129 In Thomas v Powercor,
J Forrest J held that damage for physical inconvenience is claimable but
no allowance may be made for any element of mental distress.130 His
Honour said the inconvenience must be of some significance.131 In that
case his Honour found that the evidence was insufficient to make any
award in favour of Mr Thomas on the basis of physical inconvenience.
His Honour also said that such damages cannot double compensate for
costs already compensated, such as time spent in repairing items for
which the commercial costs of replacement can be claimed.132

601

The Elwoods' characterisation of their claim for inconvenience
contains elements which are essentially claims for mental distress.
Damages are not recoverable for such distress. A further element of
their claims is for clean up required in the aftermath of the fire. I have
allowed Mr and Mrs Elwood damages for personal labour in respect of
the salvage and clean up after the fire. It would be to double
compensate them to give them damages in respect of that clean up
under the heading of loss of amenity or inconvenience.

602

There are other elements of the Elwoods' claim. The defendants
submit, and I accept, that they are claims for non-pecuniary loss which
are restricted by the provisions of div 2 of pt 12 of the Civil Liability
Act. I adopt the explanation of that restriction given by Western Power
which is as follows.

603

By s 9 of the Civil Liability Act, restrictions are imposed upon the
ability of a court to award damages for non-pecuniary loss, which is
relevantly defined in s 9(4) to include 'pain and suffering', 'loss of
amenities of life', 'loss of enjoyment of life', and 'bodily or mental
harm'.

129

Thomas v Powercor Australia Ltd [2011] VSC 586, upheld on appeal Powercor Australia Ltd v Thomas
[2012] VSCA 87.
130
Thomas v Powercor Australia Ltd [2011] VSC 586 [129].
131
Thomas v Powercor Australia Ltd [2011] VSC 586 [130].
132
Thomas v Powercor Australia Ltd [2011] VSC 586 [135] - [136].
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Harm is defined by s 3 of the Civil Liability Act to mean harm of
any kind including personal injury. Personal injury is defined by s 3 to
include impairment of a person's mental condition.

605

Materially similar definitions of 'non-economic loss' and injury' in
the Wrongs Act 1958 (Vic) were analysed by J Forrest J in Thomas v
Powercor Australia Ltd. His Honour concluded that 'a claim for
damages that involves any component of mental distress, anxiety or
stress is caught by the definition of injury and therefore pt VBA of the
Wrongs Act applies'.

606

The losses claimed by the Elwoods for alleged mental distress as a
result of the diminished privacy and attractiveness of their property due
to a loss of vegetation likewise fall within the definition of
non-pecuniary loss for the purposes of div 2 of pt 2 of the Civil
Liability Act.

607

By s 9(1) of the Civil Liability Act, if the amount of non-pecuniary
loss is assessed to be not more than 'Amount A' for the year in which
the amount is assessed, no damages are to be awarded for
non-pecuniary loss. By s 9(2), if the amount of non-pecuniary loss is
assessed to be more than Amount A but not more than 'Amount C' for
the year in which the amount is assessed, damages for non-pecuniary
loss are not to be awarded in an amount that is more than the excess of
the amount assessed over 'Amount A'. For the year commencing 1 July
2018, 'Amount A' is $21,500 and 'Amount C' is $63,500. Thus, if the
court were to assess the Elwoods' respective claims for loss of amenity
at $21,500 or less, s 9(1) would preclude any damages being awarded
in respect of those claims. If, however, the court were to assess the
Elwoods' respective claims between $21,500 and $63,500, by s 9(2)
damages could only be awarded in the amount assessed less $21,500.

608

Thus, for example, if the court were to assess the Elwoods'
respective claims at the full $25,000 claimed by each of them, the
damages which could be awarded to each of them would be limited to
$3,500 by s 9(2) of the Civil Liability Act.

609

Mrs Elwood's claim in respect of the inconvenience caused by the
need to undertake additional cleaning due to the loss of vegetation and
gardens might properly be categorised as a claim for purely physical
inconvenience, which would not be restricted by div 2 of pt 2 of the
Civil Liability Act. Such a claim ought still to be rejected on the basis
that it amounts to double compensation in circumstances where the
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Elwoods have already claimed damages assessed by reference to the
reasonable costs of reinstatement of their vegetation and gardens.
610

In any event, for Mrs Elwood's claim for inconvenience to be
successful, she must establish a strong evidentiary foundation that the
tortious act led to a genuine inconvenience of some significance in
terms of impact or duration. On the limited evidence adduced by
Mrs Elwood,133 I am not satisfied that Mrs Elwood's inconvenience
claim meets the required threshold of significance.

611

I will make no award to Mrs Elwood or Mr Elwood for loss of
amenity and inconvenience.

Economic loss - Mr Elwood
612

Mr Elwood claims for business losses. He operated his own
business, Eastern Hills Air Conditioning (EHAC) which installs and
services air conditioners.

613

Mr Elwood gave evidence that on the days immediately after the
fire he cancelled some installation jobs he had scheduled. Mr Elwood
gave evidence of the disruption caused to his business by the fire as
follows. In the weeks immediately after the fire he was focused on
reorganising their lives. As a result of the work he did on the property
his capacity to work was reduced between the months of January to
August 2014. Immediately following the fire, he found that his
concentration and ability to organise his work had diminished. He
became very disorganised and distracted and could not think straight.
This severely impacted his ability to work immediately after the fire. In
the 2014 summer period after the fire he was only averaging two to four
installations and working in the business two to three days a week. In
that time of the year before the fire he would have worked five to six
days a week. He did four installations in the first week of February
2014. He and Mrs Elwood went to Queensland for about 10 days in
mid-February. It was not until 28 August 2014 when they moved into
the shed that Mr Elwood was able to focus on running his business
again. During the period in which he and Mrs Elwood were in
temporary accommodation his focus had been on clearing the property
and fitting out the shed. He was much more stable once they were back
living at the property. He was able to get into a routine which meant he
could direct more time and energy into his work.

133

Witness statement of Mrs Elwood [96].
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614

Mr Elwood produced profit and loss statements for his business
for the financial year ending (FYE) 30 June 2012, FYE 2013, FYE
2014, FYE 2015 and FYE 2016. FYE 2012 and FYE 2013 showed net
profits of $34,918 and $31,178 respectively. FYE 2014 showed a net
loss of $53,656. Mr Elwood says that half of that loss should be
attributed to the post fire period. He says that is a conservative
estimate. Mr Elwood's profit and loss statements showed a net loss of
$43,328 for FYE 2015 and a net profit of $10,523 for FYE 2016.

615

Mr Elwood claims lost income from his business for the 12 month
period after the fire. His claim was formulated as follows:
EHAC's net profit for FY13 was $31,178.54. Using the full year
figures from the Post-fire P&Ls, the post-fire business loss for the
12-month period after the fire is estimated by deducting the sum of half
of the FY14 net profit and half of the FY15 net profit, from the FY13
net profit (or adding to the FY13 net profit if the FY14 and FY15 are
losses) as follows:
(a)

January to June 2014: -$53,656.40 ÷ 2 = -$26,828.20

(b)

June 2014 to December 2015: -$43,328.39 ÷ 2 = -$21,664.20

Total estimated business loss for the 12-month period post-fire is:
(c)

$31,178.54 - (-$26,828.20 + -$21,664.20) = $79,670.94

616

Mr Elwood's tax returns were produced to him. There are
significant and substantial differences between the profit and loss
statements adduced by Mr Elwood in evidence and the profit and loss
shown in his tax returns. Under cross-examination by senior counsel
for Thiess, Mr Watson SC, Mr Elwood had no explanation for the
discrepancies. He said that his wife prepared the statements, he did not
know why there were differences and any mistakes were honest
mistakes.
Neither Mr Elwood nor Mrs Elwood has given any
satisfactory explanation for the discrepancy between the figures in the
profit and loss statements prepared by Mrs Elwood and the tax returns.
I accept the tax returns as being the proper financial statements for
Mr Elwood's business.

617

Senior counsel for the plaintiffs, Mr Armstrong QC, submitted that
if the statements in the tax returns are accepted Mr Elwood's estimated
business loss is as follows:
(a)

January to June 2014: -$36,035 ÷ 2 = -$18,017.50
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(b)

June 2014 to December 2014: -$36,348 ÷ 2 = -$18,174.00

Total estimated business loss using Tax Returns:
(c)

$16,371 - (-$18,017.50 + -$18,174) = $52,562.50.

618

There are difficulties with that submission. First, it assumes that
but for the fire Mr Elwood would have derived the same profit from his
business in FYE 2014 as he had in FYE 2013. Sales fell $44,283 from
FYE 2013 to FYE 2014. However, expenses increased from $183,313
to $191,986 including an increase in materials and supplies, air
conditioners and other supplies. There is no explanation given for that
apparent anomaly. Sales dropped again in FYE 2015. The decrease in
sales from FYE 2013 to FYE 2015 is approximately $77,000 which is
about 39%. In the same period expenses fell by about $25,000 which is
about 13%. The expenses appear to be principally variable costs, not
fixed costs. The biggest cost in each year is materials and supplies,
including air conditioners, which make up more than half of total
expenses in each year.

619

Secondly, Mr Elwood's principal explanation for the downturn in
his business is twofold. First, immediately following the fire he found
his concentration and ability to organise his work had diminished.
Mr Elwood says it was not until after 28 August 2014, when he moved
into the shed, that he was able to focus on running his business again.
That is a period of seven months, not the period of almost 18 months
for which he claims loss of income from his business. Furthermore, he
does not claim that he suffered from any recognised illness or condition
and there is no medical evidence to support that he was unable to attend
to his business.

620

The second reason Mr Elwood gives for his business losses is that
his capacity to work was reduced between the months of January to
August 2014 because of the work he was doing on his property. In his
personal labour claims Mr Elwood details 433 hours spent on work
installing the interior of a shed, constructing the retaining wall, and
clean up and salvage works. I have allowed Mr Elwood damages in
respect of those items - under the heading personal labour claim for all
items except the wall which is included in the building costs. I have
allowed Mr Elwood $15,895 for personal labour. I have allowed
Mr Elwood the cost of constructing the retaining wall. Mr Elwood said
that the value of his labour in constructing the retaining wall was
$7,920. Mr Elwood would be recovering twice for the same loss if he
were awarded damages for his personal labour claim and loss of income
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from his business to the extent that they both represent time spent by
Mr Elwood on the works described in his personal labour claim.
621

I am satisfied that Mr Elwood suffered some loss of income
because of the fire. His home was his place of business. There was
necessarily some disruption to his business immediately after the fire. I
must do the best I can to assess the loss properly suffered by
Mr Elwood by way of loss of income from his business which does not
replicate the damages awarded to him under the heading of personal
labour claim and for constructing the retaining wall. In its written
submissions, Thiess submitted that the court should not award more
than $10,000 under this head. I consider that to be an underestimate of
Mr Elwood's loss. I award $20,000 for Mr Elwood's economic loss.

Economic loss - Mrs Elwood
622

Mrs Elwood ran a bookkeeping business trading as Clockwork
Bookkeeping Services. Her business involved general bookkeeping for
small businesses and individuals in the area. Mrs Elwood produced
profit and loss statements for her business. Under cross-examination by
senior counsel for Thiess, Mr Watson SC, Mrs Elwood gave no
satisfactory explanation for the substantial differences between those
statements and her tax returns. I find the profit and loss statements
produced by Mrs Elwood are unreliable. I accept her tax returns as
proper financial statements of her business.

623

The first tax return filed by Mrs Elwood is for the FYE 2014.
That year Mrs Elwood had a business income of $46,387 and expenses
of $35,473 for a profit of $10,914. Mrs Elwood's tax return for FYE
2015 shows business income of $31,541 and expenses of $18,670
giving an income of $12,871. Mrs Elwood's 2016 return shows income
of $33,404 and expenses of $16,019 for an income of $17,385.

624

Mrs Elwood says that at the time of the fire she had between 25 to
30 clients. She lost a couple of clients immediately after the fire as they
also lived in the area and were affected by the fire. She was unable to
service her remaining clients until about April 2014 as her computer
and client files that contained her client information were destroyed in
the fire. In around April 2014 she downloaded all of her business
information onto a new laptop. During May and June 2014 she did not
have the time to service her clients. She could not keep up with the
level of work that they expected her to complete for them. She was
organising the move into rental accommodation. She was still dealing
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with the emotional impact of the fire. She could not concentrate on the
work.
625

I accept that Mrs Elwood's capacity to earn income was affected
by the fire and that affected her for some months after the fire. I place
no reliance upon the profit and loss statements produced by
Mrs Elwood because of the discrepancy between them and her tax
returns, for which she offered no proper explanation. I am not satisfied
that Mrs Elwood earned substantially more before the fire than she did
in FYE 2016 when she made a net income of $17,385. Furthermore,
Mrs Elwood is to receive damages for her personal or voluntary labour
and to the extent that her time was spent on re-establishing the garden,
replacing items and redesigning the dwelling, the Elwoods are
compensated by the damages to be awarded for the buildings, chattels
and garden. Nevertheless, I accept that Mrs Elwood suffered a loss in
the months immediately after the fire because of the destruction of her
laptop and business records and the initial disruption to her and her
business. I will allow $10,000 for economic loss.

WANDRRA benefits
626

The Elwoods received assistance from the Western Australian
Disaster Relief and Recovery Arrangements (WANDRRA).
WANDRRA organised and paid for external contractors to undertake
remedial services on the property. The works consisted of the removal
of liquid water and the cleaning of the septic tanks. In addition, they
also removed a number of trees and conducted ambient air monitoring
and validation of soil sampling. The works were valued at $44,534.22.
The Elwoods claim damages for that amount in respect of those works.

627

The plaintiffs submit that the applicable principles are to be found
in what they describe as the Espagne line of cases,134 that a defendant's
liability to pay damages is not reduced by a third party's gratuitous
amelioration of the plaintiff's position.

628

The plaintiffs say that a characterisation exercise is required
before one reaches the statements of principle. It is not apt to
characterise the WANDRRA provision of services as precisely
analogous to the payments referred to in the 'Espagne line of cases'.

134

National Insurance Company of New Zealand Ltd v Espagne (1961) 105 CLR 569, 573, 599 - 600;
Wollington v State Electricity Commission of Victoria (No 2) [1980] VR 91; Insurance Australia Ltd v
HIH Casualty & General Insurance Ltd (in liq) (2007) 18 VR 528; Zheng v Cai (2009) 239 CLR 446
[18] - [20].
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WANDRRA is jointly funded by the State and Commonwealth
governments and administered by the Office of Emergency
Management with assistance from other agencies.
Through
WANDRRA, the Western Australian and Commonwealth governments
provide help to people who have suffered the direct impact of a
proclaimed event or act. Assistance is provided by a range of relief
measures to assist communities to recover from an eligible natural
disaster event, including bushfire. Pursuant to s 3.2.1 of the Natural
Disaster Relief and Recovery Arrangements Determination 2012
(Version 1) (2012 NDRRA Determination), a Category A measure is a
form of emergency assistance that is given to individuals to alleviate
their personal hardship or distress arising as a direct result of the natural
disaster. Pursuant to s 3.2.2(d) and 3.2.2(e) of the 2012 NDRRA
Determination, relevantly, Category A measures include demolition or
rebuilding to restore housing to a habitable condition and removal of
debris from residential properties to make them safe and habitable.
Section 4.1 provides that NDRRA assistance provided by the State is
not to supplant, or operate as a disincentive for, self-help by way of
either access to capital or appropriate strategies of disaster mitigation
and, as far as practicable, the State's assistance is to be designed to
achieve an efficient allocation of resources.

630

In Wollington v State Electricity Commission of Victoria
(No 2),135 the Full Court of the Supreme Court of Victoria concluded
that an ex gratia payment received from a State government emergency
relief committee by the plaintiff, whose chattels had been damaged in a
bushfire for which the SEC Victoria was tortiously responsible, was
received by the plaintiff independently of any right of redress against
others, such that he did not have to bring into account in reduction of
damages payable by the SEC Victoria.

631

In Powercor v Thomas the Victorian Court of Appeal applied
Espagne, Wollington and the most recent restatement of the relevant
principles in Zheng v Cai136 to conclude that where an injured party has
benefitted from the kindness of others not intended to relieve the
wrongdoer of his or her obligation, then such benefit should be ignored
in the assessment of damages. The court did not consider that there
was any material distinction between the receipt by the plaintiff of
benevolence in the form of money as opposed to benevolence in the
form of voluntary labour.137 The question is simply whether the benefit

135

Wollington v State Electricity Commission of Victoria (No 2) [1980] VR 91.
Zheng v Cai (2009) 239 CLR 446.
137
Powercor Australia Ltd v Thomas (2012) 43 VR 220, 239 [81].
136
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received was conferred independently of any right of redress against the
tortfeasor.
632

The plaintiffs say that the issue should be resolved on the basis of
the matters identified by Young CJ and Menhennitt J in Wollington,138
which concerned the effect on a damages payment of payments made
by a similar non-statutory Victorian State Emergency Relief
Committee.

633

I will set out those matters and their application to the
circumstances of this case:

138

(a)

Whether the provision to the recipient was made after taking
into account the recipient's capacity 'to rehabilitate himself from
his own resources'. In the present case, public indications show
that WANDRRA assistance is offered on as 'as needs basis', and
by reference to the State's view of the proposed recipient's level
of damage and likely ability to obtain commercial finance.

(b)

Whether the recipient had an entitlement to provision as of
right. Recipients of WANDRRA assistance had no such
right - such assistance as was provided to them was provided
following individual applications considered on a discretionary
basis.

(c)

Whether the provision was made by way of compensation.
WANDRRA has specifically indicated that assistance it
provides is not compensation.

(d)

The purpose of provision, which in Wollington was 'assistance
to help people start up again'. There is a similar purpose in the
WANDRRA scheme.

(e)

Whether the provision bore any actual relation to goods lost.
Again, WANDRRA's assessment of 'significant damage' to
'assets' suggest a broad, categorical approach, as in Wollington.

(f)

Whether the recipient 'was free to use the money as he chose'.
In the WANDRRA arrangements this criterion does not arise as
the assistance provided to plaintiffs was not in the form of
money.

Wollington v State Electricity Commission of Victoria (No 2) [1980] VR 91.
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(g)

Finally, the Full Court in Wollington considered whether there
was any stipulation that the provision would have to be
'refunded if there were successful legal proceedings'. There is
no such stipulation on the WANDRRA assistance.

634

Thiess submitted that no damages should be awarded reflecting
work carried out by WANDRRA. Thiess says that to do so would
offend the compensation principle because there has been no actual loss
suffered by Mr and Mrs Elwood. I do not accept that argument. The
loss suffered by Mr and Mrs Elwood is the damage to their property
which required the work to be carried out by WANDRRA.
WANDRRA invoiced the Shire of Mundaring for that work. That
invoice reflects the value of the work. That in turn reflects the amount
of damage suffered by Mr and Mrs Elwood.

635

Mr and Mrs Elwood are entitled to damages in an amount equal to
the amount of the WANDRRA assistance.

Miscellaneous claims
636

The Elwoods make some further miscellaneous claims. The
claims are described in the written closing submissions as follows. The
Elwoods' insurer, SGIO made three payments. SGIO seeks to
subrogate its right to claim through the Elwoods. The three payments
are as follows. First, alternative accommodation payment made by the
insurer to Elwoods - $26,000. Secondly, towing fees incurred by the
Elwood's insurer for towing the destroyed Ford Fairlane and Ford
Falcon vehicles from the property - $725.80. Thirdly, Integra Building
Services loss assessor fee - $180.

637

Senior counsel for Thiess, Mr Watson SC, submitted that the
Elwoods did not suffer a loss by receiving alternative accommodation
payment of $26,000 from the insurer. The evidence offered in support
of the Elwoods' loss is a bundle of documents described as Elwood
SGIO Insurer File. It consists of seven pages with various items.
Page 1 of the exhibit contains the line 'Pay: Elwood date 3/2/14 type 23
amount $26,000'. If that is evidence that the insurer paid $26,000 to
Mr and Mrs Elwood, it is not evidence that Mr and Mrs Elwood
suffered any loss by way of incurring a payment of $26,000 for
alternative accommodation.

638

So far as the towing fees are concerned the same observation
applies. There is no evidence that Mr and Mrs Elwood suffered any
such loss.
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So far as the loss assessor's fees is concerned, if that fee was paid
to a loss assessor it is not a loss suffered by Mr and Mrs Elwood.

Quantum of damages to be awarded to Mr and Mrs Elwood
I assess the damages payable to Mr and Mrs Elwood as follows:
Category of Loss

Amount

A

Loss of (or damage to) structures

$415,351.00

B

Loss of (or damage to) contents

$188,523.00

C

Loss of Vehicles

$44,000.00

D

Loss of (or damage to) Garden/Grounds

$30,600.00

E

Personal and volunteer labour - Mr Elwood

$15,895.00

F

G

Mrs Elwood

$1,100.00

Volunteers

$4,730.00

Economic Loss
i) Mr Elwood

$20,000.00

ii) Mrs Elwood

$10,000.00

WANDRRA

$44,534.22

TOTAL

$774, 733.22

Final orders
640

I will hear from the parties as to the appropriate orders to give
effect to these reasons for judgment.
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I certify that the preceding paragraph(s) comprise the reasons for decision of
the Supreme Court of Western Australia.
MS
Associate to the Honourable Justice Le Miere
28 MARCH 2019
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