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'Special Use (Coastal) zone' in area of site between existing coastal foreshore
reserve and 2120 coastal processes line, to enable private development of that land
before it becomes vulnerable to sea level rise and other coastal processes, and
'delayed vesting' involving ceding of that land to the Crown (free of cost and
without payment of compensation) when it becomes vulnerable to coastal
processes - Structure plan proposes Conservation Public Open Space in part of
2120 coastal foreshore area of site - Whether proposed structure plan is competent
and capable of approval insofar as it involves changes to regional reserves and
urban development of Bush Forever sites - Whether land reserved under region
planning scheme is part of 'an area of land in the [local planning] Scheme area ...
[which is] all or part of a zone identified in [the] Scheme as an area suitable for
urban or industrial development' under cl 15(a) of the deemed provisions Whether Western Australian Planning Commission 'considers that a structure plan
for the area [including land reserved under region planning scheme] is required
for the purposes of orderly and proper planning' under cl 15(c) of the deemed
provisions - Whether Tribunal has power under s 29(1) of the State Administrative
Tribunal Act 2004 (WA) to exercise Western Australian Planning Commission's
function and discretion under cl 15(c) of the deemed provisions - Whether
proposed structure plan is appropriate insofar as it involves changes to regional
reserves and urban development of Bush Forever sites - Whether proposed 'swap'
of area not currently reserved under region planning scheme for area which is
currently reserved under region planning scheme is appropriate - Whether
proposed structure plan is appropriate in terms of the location and size of coastal
foreshore reserve - Whether proposed coastal foreshore reserve will be 'of an
appropriate width to ensure a coastal foreshore reserve continues to provide the
values, functions and uses prescribed should the coastal processes be realised over
the [100-year] planning timeframe' under State Planning Policy 2.6 - State
Coastal Planning Policy - Biodiversity and ecosystem integrity, visual landscape
amenity and public access and recreational 'values, functions and uses' of coastal
foreshore reserve - Whether proposed structure plan is appropriate in terms of the
location of, contemplated uses within, and proposed mechanism for vesting in the
Crown of the Special Use (Coastal) zone - Sustainable development - Ecological
impact - Impact of development on natural progression of vegetation inland as
coast erodes - 'Coastal nodes' within coastal foreshore reserve are a 'variation' in
which State Planning Policy 2.6 - State Coastal Planning Policy recognises that
'development may need to occur within an area identified to be potentially
impacted by physical coastal processes within the planning time frame [sic]' Whether two parts of proposed Special Use (Coastal) zone constitute appropriate
'coastal nodes' - Whether 'coastal nodes' may be located on private and zoned land
- Mechanism for delayed vesting of Special Use (Coastal) zone - Appropriate
'trigger' for delayed vesting - Whether trigger for transfer of land in brownfield
development to public realm '[w]here the most landward part of the Horizontal
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Shoreline Datum (HSD) is within 40 metres of the most seaward part of a
development and/or structure(s) [sic] lot boundary' in planned or managed retreat
guidelines adopted by Western Australian Planning Commission provides an
appropriate trigger for delayed vesting of land in the Special Use (Coastal) zone Whether consistent with orderly and proper planning for Special Use (Coastal)
zone and delayed vesting to be given effect by Deed - Tribunal imposed
requirement for Special Use (Coastal) zone and delayed vesting to be given effect
by local planning scheme within 10 years and otherwise that land is designated as
'coastal foreshore reserve' - Whether proposed structure plan is appropriate in
terms of location of coastal road - Whether proposed structure plan should provide
for transfer of coastal foreshore reserve into public ownership at time of
subdivision or development - Nexus - Whether condition of subdivision or
development approval requiring coastal foreshore reserve landward of 2120
coastal processes line to be ceded to the Crown free of cost and without any
payment of compensation fairly and reasonably relates to subdivision or
development - Whether such condition would be legally unreasonable - Duration
of approval period for proposed structure plan - Whether Tribunal has power to
determine that 'another period' than 'a period of 10 years' should be duration of
structure plan approval under cl 28(1) of the deemed provisions - Whether
'another period' for duration of approval is appropriate - Words & phrases: 'coastal
node', 'sequential and preferential basis'
Legislation:
City of Wanneroo District Planning Scheme No. 2, cl 2.2.1, cl 3.1.1, cl 3.14,
cl 3.14.2(b), cl 3.14.3, cl 3.14.4, Pt 9
Land Administration Act 1997 (WA), s 195, s 196, s 196(2)
Metropolitan Region Scheme
Planning and Development (Local Planning Schemes) Regulations 2015 (WA),
reg 8(1)(c), reg 10(4), Sch 2 (deemed provisions), cl 14, cl 15, cl 15(a), cl 15(b),
cl 15(c), cl 16, cl 16(1), cl 16(3), cl 17, cl 18, cl 18(1), cl 18(2), cl 19, cl 19(1),
cl 20(1), cl 20(2), cl 22, cl 22(1), cl 22(1)(a), cl 22(1)(b), cl 22(1)(c), cl 25, cl 27,
cl 27(1), cl 28, cl 28(1), cl 28(3), cl 28(4), cl 29
Planning and Development Act 2005 (WA), s 3(1)(c), s 69, s 69(1)(a), s 87(4),
s 135, s 138(1), s 145(1), s 145(2), s 152, s 152(1), s 241(1), s 257B, s 257B(2),
s 257B(3), Sch 7, cl 7, cl 9, cl 10, cl 12
State Administrative Tribunal Act 2004 (WA), s 27, s 27(1), s 27(2), s 27(3),
s 29(1), s 29(3), s 29(5), s 29(6), s 32(1), s 73, s 73(1)
Result:
Decision made by Western Australian Planning Commission on 26 April 2016,
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not to approve North Two Rocks Local Structure Plan No. 91 and to require it to
be modified, in accordance with schedule of modifications, and resubmitted with
those modifications for approval for a period of 10 years, set aside and decision
substituted requiring applicants to modify local structure plan in the manner
specified in schedule of modifications with variations to modifications 12, 18, 19,
24, 25 and 26 and resubmitted, modified in that manner, for approval for a period
of 15 years.
Summary of Tribunal's decision:
Two Rocks Investments Pty Ltd, New Orion Investments Pty Ltd and Atlantis @
Two Rocks Pty Ltd sought review by the Tribunal of the decision of the Western
Australian Planning Commission not to approve the North Two Rocks Local
Structure Plan No. 91, but rather to require the landowners to modify the proposed
structure plan in terms of a schedule of 29 modifications and resubmit it, modified
in that manner, to the Commission for approval for a period of 10 years. The
proposed structure plan relates to land with an area of 833.92 hectares located in
Two Rocks, at the north-western corner of the Perth Metropolitan Region,
approximately 54 kilometres north of the Perth Central Business District. The
proposed structure plan envisages a residential community with a population of
approximately 27,000 people, commercial centres, public primary and high
school sites and regional and public open space. The land adjoins a coastal
foreshore reserve and approximately 2.6 kilometres of coastline along the Indian
Ocean. Most of the modifications required by the Commission are not in dispute.
The dispute relates primarily to the development of the coastal portion of the land.
This case is of significance in relation to coastal foreshore planning in Western
Australia in the era of climate change and consequent predicted sea level rise and
other coastal processes. The existing coastal foreshore reserve adjoining the land
was ceded to the Crown (without compensation) by the former landowner under
a condition of subdivision approval in 1997. However, as a result of climate
change, over the 100-year planning timeframe adopted in State Planning Policy
2.6 - State Coastal Planning Policy (SPP 2.6), the Horizontal Shoreline Datum
(which is the seaward shoreline contour representing the peak steady water level
under storm activity) is predicted to move landward by up to 165 metres in the
northern part, up to 171 metres in the central part and up to 145 metres in the
southern part of the land. That is, over the next 100 years, the coastline in the
locality of the land is likely to move up to 171 metres landward. Consequently,
in 100 years' time, the Indian Ocean is likely to occupy the whole of the existing
coastal foreshore reserve adjoining the land and, in addition, approximately 9.93
hectares of the land itself.
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This is the first planning case before the Tribunal concerning the proper
interpretation and application of provisions of SPP 2.6 as to whether the owner of
land in relation to which coastal foreshore reserve has already been ceded to the
Crown (without compensation) should be required to designate and cede, on
subdivision or development, further land (without compensation) as coastal
foreshore reserve:
(a) which is vulnerable to coastal processes over the 100-year
planning timeframe, to allow for those processes; and
(b) which is not vulnerable to coastal processes over the 100year planning timeframe, to ensure that the values,
functions and uses prescribed for the current foreshore will
continue to be available at the end of the planning
timeframe.
The landowners recognise that the portion of the land which is vulnerable to
coastal processes over the 100-year planning timeframe will ultimately need to be
ceded to the Crown. However, they wish to be able to develop and use that land
in the interim, as it is only likely to be vulnerable (because of the width of the
existing coastal foreshore) in 50 to 70 years' time. The landowners propose the
creation of a 'Special Use (Coastal) zone' to facilitate development and use of that
land in the interim, with delayed vesting of the land to the Crown (without
compensation) when it becomes vulnerable to coastal processes. This case
therefore also raises a novel and important issue for coastal planning in Western
Australia as to whether, on the proper interpretation and application of the
provisions of SPP 2.6, it is appropriate to enable interim retention and use of land,
which will become vulnerable to coastal processes, by the landowner, with
delayed vesting of that land to the Crown when it becomes vulnerable to coastal
processes, and how such a planning outcome could be made workable and
enforceable.
The Tribunal determined that a modification imposed by the Commission
requiring the structure plan map to show 'an appropriate coastal foreshore reserve
inclusive of the allowance for coastal physical processes and land not vulnerable
to coastal processes at the end of the planning timeframe' should be affirmed. The
Tribunal determined that the portion of the land that will become vulnerable to
sea level rise and other coastal processes by 2120 should be designated as 'coastal
foreshore reserve', because it is required to allow for coastal processes, with the
exception of two distinct and discrete parts of the proposed Special Use (Coastal)
zone which the Tribunal determined may appropriately be retained and developed
by the landowners as 'coastal nodes' in the interim and only ceded to the Crown
when the Horizontal Shoreline Datum reaches 40 metres from that land (if the
zone and relevant provisions are incorporated into in a local planning scheme
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within 10 years).
The Tribunal determined that the proposed structure plan is not appropriate in
terms of the provision of coastal foreshore reserve which is not vulnerable to
coastal processes over the 100-year planning timeframe, because the coastal
foreshore reserve proposed in the structure plan at the end of the planning
timeframe in the year 2120 does not adequately provide the values, functions and
uses prescribed, in particular biodiversity and ecosystem integrity (ecological),
visual landscape amenity, and public access and recreational values, uses and
functions, including a district beach and a local beach, which are relevant and
appropriate in the circumstances of this case. The Tribunal observed that the clear
intent of the coastal planning framework is that, where there is a broad and natural,
and continuous, sandy foreshore at present, including beach face and vegetated
dunes, as in the circumstances of this case, there should continue to be a
sufficiently wide coastal foreshore reserve seaward of urban development at the
end of the 100-year planning timeframe to enable the current values, uses and
functions of the coastal foreshore reserve to be maintained.
The Tribunal acknowledged that the previous owner of the land ceded the existing
coastal foreshore reserve adjoining the site and that it is likely that the designation
and cession of an additional coastal foreshore reserve to allow for sea level rise
and other coastal processes by 2120 and to ensure that the coastal foreshore
reserve remaining in 2120 will continue to provide the values, functions and uses
of the current coastal foreshore reserve will involve a significant area of land with
a substantial economic impact to the landowners. However, the need to provide
additional coastal foreshore reserve is a consequence of climate change and
developments in climate science and planning policy since the existing coastal
foreshore reserve was ceded and what is required to enable the approximately
27,000 residents of the land to be able to appreciate and enjoy in 2120 similar
visual landscape amenity and public access and recreational values, functions and
uses, including at a district beach and a local beach, as will be appreciated and
enjoyed by the initial incoming population. This will have significant social
benefits for the community on the site. The additional coastal foreshore reserve
is also required because of the ecological values of the part of the land which will
be foreshore in 2120. The Tribunal also said that although there is plainly an
economic cost to the landowners in having to cede a substantial area of land for
coastal foreshore reserve, the availability of a broad, natural and continuous
coastal foreshore reserve is likely to have economic benefits for the landowners
in terms of the value of the residential lots which will have the benefit of such a
coastal foreshore reserve, not only in the short term, but through the medium and
longer term.
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The Tribunal also determined that a modification imposed by the Commission
requiring that the coastal foreshore reserve be ceded to the Crown, free of cost
and at the time of subdivision or development, should be affirmed. The Tribunal
determined that a condition of subdivision or development approval for the land
requiring the coastal foreshore reserve to be ceded, free of cost and without any
payment of compensation by the Crown, at the time of subdivision or
development, would fairly and reasonably relate to the subdivision or
development permitted and would not be legally unreasonable, and, having regard
to the applicable planning policy framework, would be consistent with orderly
and proper planning and appropriate. Even though the initial incoming population
on the land, and the population over the next half-century or longer, will have
access to all or at least some of the currently existing coastal foreshore reserve,
ultimately the community on the land, which is facilitated by the granting of
subdivision or development approval now, will require the coastal foreshore
reserve, which is not vulnerable to coastal processes at the end of the 100-year
planning timeframe in the year 2120, for its use and enjoyment as the coastal
foreshore.
The Tribunal determined that the Special Use (Coastal) zone, as proposed by the
landowners, is not appropriate, because it would essentially 'privatise' a
substantial portion of what SPP 2.6 clearly contemplates should generally be
public land, and because the ecological expert evidence indicates that the
development of most of the Special Use (Coastal) zone would have an adverse
environmental impact by inhibiting the natural progression and maintenance of
vegetation quality as the coast erodes. However, the Tribunal also determined
that a variation of the Special Use (Coastal) zone, limited and located as two
distinct and discrete coastal nodes, and modified in the manner set out in the
Tribunal’s reasons, would be generally consistent with SPP 2.6 and appropriate.
This would enable the landowners to retain in private ownership and develop
these two coastal nodes and only have to give up this land to the Crown when the
Horizontal Shoreline Datum reaches 40 metres from this land. The Tribunal
found that this is an example of an innovative approach to managing coastal
hazard risk (which is encouraged by SPP 2.6) and involves sustainable and
beneficial use of strategically located coastal nodes, proximate to a local beach
and the district beach, achieving the integration and satisfaction of the so-called
'triple bottom line' of economic, social and environmental considerations in
planning decision-making. The Tribunal also found that the development of these
coastal nodes is likely to be delivered more quickly and efficiently for the benefit
of the community if they remain in private ownership than through a Crown
leasing process.
The Tribunal determined that the Special Use (Coastal) zone and the provisions
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of the structure plan in relation to it should not become operative unless and until
the zone and the provisions, including the requirement for delayed vesting of the
land, and any further provisions necessary to give effect to the zone, are
incorporated into an applicable local planning scheme, and that if this does not
occur within 10 years after approval of the structure plan by the Commission, then
the land in the zone is designated as 'coastal foreshore reserve' (and is to be ceded
to the Crown at the time of subdivision or development of the land, together with
the rest of the coastal foreshore reserve).
The Tribunal also determined that the proposed structure plan is incompetent and
incapable of approval insofar as it proposes that a portion of the land, which is
reserved for 'Parks and Recreation' under the Metropolitan Region Scheme, should
be zoned 'Centre' and 'Residential', thereby enabling the urban development of
that land, and the Tribunal was not satisfied that a so-called 'land swap' of an area
in the south-western corner of the land for part of the land which is currently
reserved for 'Parks and Recreation' is appropriate.
Finally, the Tribunal determined that it has power to require the landowners to
modify the proposed structure plan and resubmit it, modified in that form, to the
Commission for approval for a specified period, other than the default period of
10 years, which the Tribunal considers to be appropriate. The Tribunal
determined that, in the circumstances of this case, it is appropriate for the
proposed structure plan to be approved for a period of 15 years, rather than for the
default period of 10 years, but not for a period of 30 years as sought by the
landowners.
Category: B
Representation:
Counsel:
Applicants : Mr S Penglis SC and Ms R Young
Respondent : Mr KM Pettit SC and Mr IA Repper
Solicitors:
Applicants : Glen McLeod Legal
Respondent : State Solicitor's Office
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REASONS FOR DECISION OF THE TRIBUNAL:
Introduction
1

Two Rocks Investments Pty Ltd, New Orion Investments Pty Ltd
and Atlantis @ Two Rocks Pty Ltd (applicants) seek review by the
Tribunal, under cl 25 of the deemed provisions in local planning schemes
set out in Sch 2 of the Planning and Development (Local Planning
Schemes) Regulations 2015 (WA) (LPS Regs) (deemed provisions),1 of
the decision of the Western Australian Planning Commission
(Commission) not to approve the North Two Rocks Local Structure Plan
No. 91 (proposed structure plan2). The Commission did not refuse to
approve the proposed structure plan (under cl 22(1)(c) of the deemed
provisions), but rather required the applicants to modify the proposed
structure plan in the manner specified by the Commission in a schedule
of 29 modifications and resubmit it, modified in that manner, to the
Commission for approval (under cl 22(1)(b) of the deemed provisions).
In its resolution, the Statutory Planning Committee of the Commission
stated that 'following the completion of the modifications, upon approval
of the structure plan, the approval shall be valid for a period of 10 years',3
which is the default period for the duration of a structure plan under
cl 28(1) of the deemed provisions. Under cl 28(1) of the deemed
provisions, the Commission has discretion to determine that 'another
period' than the default period should be the duration of approval of a
structure plan.

2

Twenty-three of the 29 modifications required by the Commission
are not in dispute in this proceeding. The decision sought by the
applicants in this review is '[v]ariation of the Schedule of Modifications
required for approval of the [proposed structure plan]' in relation to six
of the modifications and 'variation of the period for which approval of
the [proposed structure plan] will be valid'.4 We will set out the
modifications in issue and the variations to the modifications sought by
the applicants after reviewing the legislative framework in relation to

1

The deemed provisions in local planning schemes are prescribed in Sch 2 of the Planning and Development
(Local Planning Schemes) Regulations 2015 (WA) made pursuant to s 257B of the Planning and Development
Act 2005 (WA).
2
In these reasons, we refer to the North Two Rocks Local Structure Plan No. 91 as 'the original proposed
structure plan' (when referring to it in its form prior to amendment in September 2018) and as 'the proposed
structure plan' (when referring to it in its form after amendment in September 2018).
3
Applicants' amended application and amended grounds of review (Exhibit 7) Appendix 4 page 6.
4
Further Amended Appendix 1 (Exhibit 48) (which replaced Amended Appendix 1 to Applicants' amended
application and amended grounds of review (Exhibit 7)).
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structure plans and referring to the site and locality and the proposed
structure plan.
3

This case is of significance in relation to coastal foreshore planning
in Western Australia in the era of climate change and consequent
predicted sea level rise and other coastal processes. The land in question
adjoins a coastal foreshore reserve and approximately 2.6 kilometres of
coastline along the Indian Ocean. The coastal foreshore reserve was
ceded to the Crown (without compensation) by the former owner of the
land under a condition of subdivision approval in 1997. However, as a
result of climate change and consequent predicted sea level rise and other
coastal processes, over the 100-year planning timeframe adopted in
State Planning Policy 2.6 - State Coastal Planning Policy (SPP 2.6)
(which commenced in its current form in 2013), the Horizontal Shoreline
Datum (which is the seaward shoreline contour representing the peak
steady water level under storm activity) is predicted, by an agreed
assessment prepared by coastal engineers under Sch One of SPP 2.6,
to move landward by up to 165 metres in the northern part, 171 metres
in the central part and 145 metres in the southern part of the land. That
is, over the next 100 years, the coastline in the locality of the land is
likely to move up to 171 metres landward. Consequently, in 100 years'
time, the Indian Ocean is likely to occupy the whole of the existing
coastal foreshore reserve adjoining the land5 and, in addition,
approximately 9.93 hectares of the land itself.

4

This is the first planning case before the Tribunal concerning the
proper interpretation and application of provisions of SPP 2.6 as to
whether the owner of land in relation to which coastal foreshore reserve
has already been ceded to the Crown (without compensation) should be
required to designate and cede, on subdivision or development, further
land (without compensation) as coastal foreshore reserve:
(a)

which is vulnerable to coastal processes over the
100-year planning timeframe, to allow for those
processes; and

(b)

which is not vulnerable to coastal processes over the
100-year planning timeframe, to ensure that the values,
functions and uses prescribed for the current foreshore

5

Although a part of the land, which, like the adjoining coastal foreshore reserve, is reserved for 'Parks and
Recreation' under the Metropolitan Region Scheme and adjoins the existing coastal foreshore reserve, will not
be vulnerable to coastal processes in 100 years.

Page 12

[2019] WASAT 59
will continue to be available at the end of the planning
timeframe.
5

The applicants recognise that the portion of the land which is
vulnerable to coastal processes over the 100-year planning timeframe
will ultimately need to be ceded to the Crown. However, they wish to be
able to develop and use that land in the interim, as it is only likely to be
vulnerable (because of the width of the existing coastal foreshore) in 50
to 70 years' time. The landowners propose the creation of a 'Special Use
(Coastal) zone' to facilitate development and use of that land in the
interim, with delayed vesting of the land to the Crown (without
compensation) when it becomes vulnerable to coastal processes. This
case therefore also raises a novel and important issue for coastal planning
in this State as to whether, on the proper interpretation and application
of the provisions of SPP 2.6, it is appropriate to enable interim use of
land, which will become vulnerable to coastal processes, by the
landowner, with delayed vesting of that land to the Crown, and how such
a planning outcome could be made workable and enforceable.

Legislative framework in relation to structure plans
6

Section 257B(2) of the Planning and Development Act 2005 (WA)
(PD Act) states as follows:
Deemed provisions, as amended from time to time, have effect and may
be enforced as part of each local planning scheme to which they apply,
whether they are prescribed before or after the scheme comes into force.

7

The LPS Regs commenced on 19 October 2015. Regulation 10(4)
of the LPS Regs states as follows:
The provisions in Schedule 2 are deemed provisions, being provisions to
which section 257B of the Act applies, and are applicable to all local
planning schemes, whether or not they are incorporated into the local
planning scheme text.
…

8

Furthermore, reg 8(1)(c) of the LPS Regs expressly states that:
The documents that comprise a local planning scheme are the following
—

…
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(c)

9

if any of the provisions set out in Schedule 2 have not been
incorporated into the local planning scheme text — those
provisions[.]

Part 4 of the deemed provisions in Sch 2 of the LPS Regs concerns
structure plans. The term 'structure plan' is defined in cl 14 of the deemed
provisions to mean 'a plan for the coordination of future subdivision and
zoning of an area of land'. Significantly, in relation to issue 1 in this
review, which is whether the proposed structure plan is competent and
capable of approval insofar as it involves changes to regional reserves
and urban development of Bush Forever sites, cl 15 of the deemed
provisions prescribes when a structure plan may be prepared. Clause 15
of the deemed provisions states as follows:
A structure plan in respect of an area of land in the Scheme area may be
prepared if —
(a)

the area is —
(i)

all or part of a zone identified in this Scheme as an area
suitable for urban or industrial development; and

(ii)

identified in this Scheme as an area requiring a structure
plan to be prepared before any future subdivision or
development is undertaken;

or

10

(b)

a State planning policy requires a structure plan to be prepared for
the area; or

(c)

the Commission considers that a structure plan for the area is
required for the purposes of orderly and proper planning.

Clause 16 of the deemed provisions concerns the preparation of
structure plans. Clause 16(1) and cl 16(3) of the deemed provisions state
as follows:
(1)

A structure plan must —
(a)

be prepared in a manner and form approved by the
Commission; and

(b)

include any maps, information or other material required
by the Commission; and

(c)

unless the Commission otherwise agrees, set out the
following information -
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(i)

the key attributes and constraints of the area
covered by the plan including the natural
environment, landform and the topography of
the area;

(ii)

the planning context for the area covered by the
plan and the neighbourhood and region within
which the area is located;

(iii)

any major land uses, zoning or reserves
proposed by the plan;

(iv)

estimates of the future number of lots in the area
covered by the plan and the extent to which the
plan provides for dwellings, retail floor space or
other land uses;

(v)

the population impacts that are expected to
result from the implementation of the plan;

(vi)

the extent to which the plan provides for the
coordination of key transport and other
infrastructure;

(vii)

the proposed staging of the subdivision or
development covered by the plan.

…
(3)

11

A person may make an application to the local government for a
structure plan prepared by the person in the circumstances set out
in clause 15 to be assessed and advertised if the person is —
(a)

a person who is the owner of any or all of the land in the
area to which the plan relates; or

(b)

an agent of a person referred to in paragraph (a).

Clause 17 of the deemed provisions requires the local government
to take certain action upon receipt of an application for a structure plan
to be assessed and advertised. Clause 17 of the deemed provisions states
as follows:
(1)

On receipt of an application for a structure plan to be assessed and
advertised, the local government —
(a)

must consider the material provided by the applicant and
advise the applicant in writing —
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(i)

if the structure plan complies with clause 16(1);
or

(ii)

if further information from the applicant is
required before the structure plan can be
accepted for assessment and advertising;

and
(b)

(2)

12

must give the applicant an estimate of the fee for dealing
with the application in accordance with the Planning and
Development Regulations 2009 regulation 48.

The structure plan is to be taken to have been accepted for
assessment and advertising if the local government has not given
written notice to the applicant of its decision by the latest of the
following days —
(a)

28 days after receipt of an application;

(b)

14 days after receipt of the further information requested
under subclause (1)(a)(ii);

(c)

if the local government has given the applicant an
estimate of the fee for dealing with the application — the
day the applicant pays the fee.

Clause 18(1) of the deemed provisions requires the local
government to advertise a proposed structure plan. Clause 18(1) of the
deemed provisions states as follows:
The local government must, within 28 days of preparing a structure plan
or accepting an application for a structure plan to be assessed and
advertised —
(a)

advertise the proposed structure plan in accordance with
subclause (2); and

(b)

seek comments in relation to the proposed structure plan from any
public authority or utility service provider that the local
government considers appropriate; and

(c)

provide to the Commission —
(i)

a copy of the proposed structure plan and all
accompanying material; and

(ii)

details of the advertising and consultation arrangements
for the plan.
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13

Clause 18(2) of the deemed provisions prescribes the manner in
which the local government must advertise a proposed structure plan.

14

Following advertising of a proposed structure plan, cl 19(1) of the
deemed provisions requires the local government to 'consider all
submissions made to the local government within the period specified in
a notice advertising the structure plan' (par (a)) and confers discretion on
the local government to consider submissions made after that time
(par (b)), and cl 20(1) of the deemed provisions requires the local
government to 'prepare a report on the proposed structure plan and
provide it to the Commission'. Clause 20(2) of the deemed provisions
states as follows:
The report on the proposed structure plan must include the following —

15

(a)

a list of the submissions considered by the local government,
including, if relevant, any submissions received on a proposed
modification to the structure plan advertised under clause 19(2);

(b)

any comments by the local government in respect of those
submissions;

(c)

a schedule of any proposed modifications to address issues raised
in the submissions;

(d)

the local government's assessment of the proposal based on
appropriate planning principles; [and]

(e)

a recommendation by the local government on whether the
proposed structure plan should be approved by the Commission,
including a recommendation on any proposed modifications.

Clause 22 of the deemed provisions concerns the decision of the
Commission in relation to a proposed structure plan. Clause 22(1) of the
deemed provisions states as follows:
On receipt of a report on a proposed structure plan, the Commission must
consider the plan and the report and may —
(a)

approve the structure plan; or

(b)

require the local government or the person who prepared the
structure plan to —
(i)

modify the plan in the manner specified by the
Commission; and

(ii)

resubmit the modified plan to the Commission for
approval;
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or
(c)
16

refuse to approve the structure plan.

Clause 25 of the deemed provisions confers a right of review to the
Tribunal as follows:
A person who prepared a structure plan may apply to the State
Administrative Tribunal for a review, in accordance with the Planning
and Development Act 2005 Part 14, of a decision by the Commission not
to approve the structure plan.

17

As indicated earlier, the Commission's decision in this case was to
require the applicants to 'modify the plan in the manner specified by the
Commission' and 'resubmit the modified plan to the Commission for
approval' (under cl 22(1)(b) of the deemed provisions), not to 'refuse to
approve the structure plan' (under cl 22(1)(c) of the deemed provisions).
A right of review under cl 25 of the deemed provisions only arises in
respect of 'a decision by the Commission not to approve the structure
plan'.

18

The Commission accepts that its decision to require modification
and resubmission of the original proposed structure plan is, in effect,
a decision 'not to approve the structure plan', for the purposes and within
the meaning of cl 25 of the deemed provisions. The Commission,
therefore, accepts that the applicants have a right of review in this matter.
Unsurprisingly, the applicants agree with the Commission's position in
this regard.

19

In our view, on its proper interpretation, cl 25 of the deemed
provisions confers a right of review not only in relation to a decision of
the Commission to 'refuse to approve [a] structure plan' (under
cl 22(1)(c) of the deemed provisions), but also in relation to a decision
of the Commission to require the person who prepared a proposed
structure plan to 'modify the plan in the manner specified by the
Commission' and 'resubmit the modified plan to the Commission for
approval' (under cl 22(1)(b) of the deemed provisions). This is because
the expression 'not to approve the structure plan' in cl 25 of the deemed
provisions is not the same as the expression 'refuse to approve the
structure plan' in cl 22(1)(c) of the deemed provisions and the expression
'not to approve the structure plan' includes both an outright refusal to
approve a structure plan and requiring a structure plan to be modified in
the manner specified by the Commission and resubmitted for approval.
Furthermore, the expression 'not to approve the structure plan' in cl 25 of
the deemed provisions is plainly used in contradistinction to the
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expression 'approve the structure plan' in cl 22(1)(a) of the deemed
provisions. Thus, the clear intention of cl 25 of the deemed provisions,
apparent from both its grammatical meaning and by reference to context,
is to confer a right of review of decisions under both cl 22(1)(b) and
cl 22(1)(c) of the deemed provisions.
20

As indicated in the following section of these reasons, the land
which is the subject of the proposed structure plan is zoned 'Urban
Development' under the City of Wanneroo District Planning Scheme
No. 2 (DPS 2 or Scheme).6 At the time when the proposed structure plan
was prepared (in 2011-2012), advertised for public comment by the City
of Wanneroo (City or Council) (in May and June 2013), adopted by the
Council subject to modifications (in March 2014) and forwarded
(modified, as required by the Council) to the Commission for
consideration (pursuant to Pt 9 of DPS 2), the Scheme provided that a
structure plan, once operational, would have the force and effect of the
Scheme.7 Section 87(4) of the PD Act states as follows:
A local planning scheme or amendment to a local planning scheme, when
approved by the Minister and published in the Gazette, has full force and
effect as if it were enacted by this Act.

21

22

Thus, had the original proposed structure plan been approved by the
Commission under Pt 9 of DPS 2 prior to the commencement of the
deemed provisions on 19 October 2015, the structure plan would have
had force and effect as binding planning legislation.
In contrast, cl 27(1) of the deemed provisions states as follows:8
A decision-maker for an application for development approval or
subdivision approval in an area that is covered by a structure plan that
has been approved by the Commission is to have due regard to, but is not
bound by, the structure plan when deciding the application.

23

Section 257B(3) of the PD Act states as follows:
If a deemed provision that has effect as part of a local planning scheme
is inconsistent with another provision of the scheme, the deemed

6

As indicated in the following section of these reasons, the applicants' land at Lot 14 Lisford Avenue and Lot
206 Shearwater Avenue, Two Rocks also includes a 12.9 hectare area which is reserved for 'Parks and
Recreation' under the Metropolitan Region Scheme and which, because of its shape, is referred to in the
evidence and in the parties' submissions, and hence in these reasons, as 'the bulge'. For reasons given in relation
to issue 1, the bulge does not form part of the area of land which is the subject of the proposed structure plan
under cl 15 of the deemed provisions.
7
Applicants' substituted statement of issues, facts and contentions dated 21 December 2018 (Exhibit 6) [6(a)].
8
Emphasis added.
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provision prevails and the other provision is to the extent of the
inconsistency of no effect.
24

In consequence of s 257B(3) of the PD Act, as the requirement of
cl 27(1) of the deemed provisions (that a decision-maker 'is to have due
regard to, but is not bound by, the structure plan') is inconsistent with the
provisions of DPS 2 which provided that a structure plan, once
operational, would have the force and effect of the Scheme, cl 27(1) of
the deemed provisions prevailed over the provisions of the text of the
Scheme. The text of the Scheme was amended on 15 July 2016,
following the commencement of the deemed provisions. In particular,
cl 3.14.3 and cl 3.14.4 of DPS 2 now state as follows:9
3.14.3 Subject to Clause 27 of the deemed provisions, no subdivision
(including strata or survey strata subdivision) or other
development should be commenced or carried out in an Urban
Development Zone until a Structure Plan has been prepared and
adopted under the provisions of Part 4 of the deemed provisions.
No subdivision (including strata or survey strata subdivision)
should be commenced or carried out and no other development
shall be commenced or carried out otherwise than in conformity
with a Structure Plan which is in existence at the time the
application for approval of the subdivision or other development
is received by the responsible authority[.]
3.14.4 The permissibility of uses in the Urban Development Zone
subject to Clause 27 of the deemed provisions shall be determined
in accordance with the provisions of the relevant Structure Plan.

25

Clause 28 of the deemed provisions concerns the duration period of
an approved structure plan and states as follows:10
(1)

The approval of a structure plan has effect for a period of 10 years
commencing on the day on which the Commission approves the
plan, or another period determined by the Commission, unless —
(a)

the Commission earlier revokes its approval; or

9

Respondent's section 24 bundle (Exhibit 11.1) tab 4 page 88. Although we make no determination in relation
to whether these clauses are inconsistent with cl 27(1) of the deemed provisions, as that was not the subject of
submissions and the City is not a party to this proceeding, we observe that there is certainly an issue as to
whether, notwithstanding the proviso in the first sentence of cl 3.14.3 and in cl 3.14.4 of DPS 2 ('[s]ubject to
Clause 27 of the deemed provisions'), these provisions are inconsistent with cl 27(1) of the deemed provisions.
Under cl 27(1) of the deemed provisions, the planning consent authority 'is to have due regard to, but is not
bound by, the structure plan'. In contrast, the second sentence of cl 3.14.3 of DPS 2 arguably purports to make
the provisions of a structure plan binding and cl 3.14.4 of DPS 2 arguably purports to elevate land use
provisions in a structure plan to having legislative effect, whereas under cl 27(1) of the deemed provisions,
they can only ever be matters to which 'due regard' is given and cannot be binding.
10
Original emphasis.
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(b)

26

an amendment to the Scheme that covers the area to
which the structure plan relates takes effect in
accordance with section 87 of the Act.

(2)

For the purposes of subclause (1), a structure plan that was
approved before the day referred to in the Planning and
Development (Local Planning Schemes) Regulations 2015
regulation 2(b) (commencement day) is to be taken to have been
approved on commencement day.

(3)

The Commission may extend the period of approval of a structure
plan if there are no changes to the terms of the plan or the
conditions attached to the approval.

(4)

The Commission may revoke its approval of a structure plan if
the Commission considers that the structure plan cannot be
effectively implemented because of a legislative change or a
change in a State planning policy.

Finally, in terms of our survey of the legislative framework in
relation to structure plans, cl 29 of the deemed provisions enables
amendment of a structure plan in the following terms:
(1)

A structure plan may be amended by the Commission at the
request of the local government or a person who owns land in the
area covered by the plan.

(2)

The procedures for making a structure plan set out in this Part,
with any necessary changes, are to be followed in relation to an
amendment to a structure plan.

(3)

Despite subclause (2), the local government may decide not to
advertise an amendment to a structure plan if, in the opinion of
the local government and the Commission, the amendment is of
a minor nature.

(4)

An amendment to a structure plan does not extend the period of
approval of the plan unless, at the time the amendment is
approved, the Commission agrees to extend the period.

Site and locality
27

11
12

The proposed structure plan relates to the applicants' land at Lot 14
Lisford Avenue11 and Lot 206 Shearwater Avenue,12 Two Rocks (site).
The site has a total area of approximately 833.92 hectares and comprises

Lot 14 on Deposited Plan 39563 being the land in Certificate of Title Volume 2582 Folio 596.
Lot 206 on Plan 21922 being the land in Certificate of Title Volume 2098 Folio 913.
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currently undeveloped land consisting of coastal dune formations and
coastal and other native vegetation.
28

The site is located within the district of the City, at the north-western
corner of the Perth Metropolitan Region, approximately 54 kilometres
north of the Perth Central Business District and approximately
7 kilometres north of the (future) Yanchep City Centre. The site adjoins
an existing coastal foreshore reserve (Reserve 45379) and approximately
2.6 kilometres of coastline along the Indian Ocean to the west, the
Wilbinga Nature Reserve to the north, generally undeveloped land,
which is the subject of the East Two Rocks Local Structure Plan No. 83
(approved by the Commission in April 2013), to the east, and
undeveloped land, which is the subject of the Two Rocks Local Structure
Plan No. 69 (approved by the Commission in January 2013), to the south.

29

Reserve 45379, which adjoins the site to the west, varies in width
from approximately 100 metres to 170 metres, and was reserved for
'Parks and Recreation' under the Metropolitan Region Scheme (MRS) in
1996 by MRS Amendment No. 975/33. MRS Amendment No. 975/33
also reserved a 12.9 hectare portion of the site, which, because of its
shape, is referred to in the evidence and submissions, and hence in these
reasons, as 'the bulge', and which adjoins Reserve 45379 for
approximately 550 metres, for 'Parks and Recreation' under the MRS.
The bulge extends for approximately 550 metres eastward, into the site,
and narrows as it does so.

30

MRS Amendment No. 975/33 rezoned the site (other than the
bulge) from 'Rural' to 'Urban Deferred' under the MRS. In May 2010,
the urban deferral was lifted by the Commission and the site (other than
the bulge) is now zoned 'Urban' under the MRS.13 As indicated earlier,
the site (other than the bulge) is zoned 'Urban Development' under
DPS 2.

31

Clause 3.14 of DPS 2 sets out the 'purpose' and the 'objectives' of
the Urban Development zone as follows:14
3.14.1 The purpose of the Urban Development Zone is to provide for the
orderly planning and development of larger areas of land in an
integrated manner within a regional context whilst retaining
flexibility to review planning with changing circumstances. In
considering applications for development and changes to
residential density codings in areas near existing and proposed

13
14

Respondent's section 24 bundle (Exhibit 11.2) tab 26 page 1165.
Respondent's section 24 bundle (Exhibit 11.1) tab 4 page 88.
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future railway stations the Local government will have due regard
to the desirability of higher residential densities, transit related
development and good pedestrian and vehicular access to stations
in order to promote public transport usage.
3.14.2 The objectives of the Urban Development Zone are to:
(a)

designate land for future urban development;

(b)

provide for the orderly planning of large areas of land for
residential and associated purposes through a
comprehensive structure planning process;

(c)

enable planning to be flexible and responsive to
changing circumstances throughout the developmental
stages of the area.

32

On the DPS 2 Scheme Map, the bulge (and Reserve 45379) is shown
as reserved for 'Parks and [R]ecreation' under the MRS.15 The bulge is
neither zoned nor reserved under DPS 2. In September 2010, the bulge
(and Reserve 45379) was included as 'Bush Forever' under MRS
Amendment No. 1082/33 and constitutes Bush Forever site 397.

33

The site forms part of the area the subject of the Two Rocks District
Structure Plan (DSP), which encompasses approximately 7,700 hectares
of land between the existing townsite of Yanchep to the south and the
northern boundary of the Perth Metropolitan Region. As Mr Cameron
Leckey, a town planner with 16 years' experience and the 'co-author' of
the original proposed structure plan and the 'author' of the amendments
made to the proposed structure plan in September 2018,16 who was called
to give evidence by the applicants, said in his witness statement, '[t]he
purpose of the DSP is to provide the strategic land use framework to
guide subsequent planning and development within the Yanchep - Two
Rocks area'.17

34

The DSP shows a number of Centres located partly or wholly on the
site, namely a significant portion of the Two Rocks Secondary Centre
(Centre B), a District Centre (Centre F), two Neighbourhood Centres
(Centre G and Centre H) and a Coastal Activity Centre (Centre R).
The DSP refers to 'Coastal Activity Centres' as 'specialised centres', with

15

Respondent's section 24 bundle (Exhibit 11.2) tab 28 page 1167.
ts 401, 14 May 2019.
17
Statement of Cameron Robert Leckey (Exhibit 32) [45].
16
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a focus on 'tourism related retail above the conventional retail designated
for each centre'.18
35

In terms of coastal amenities and facilities, the DSP identifies a
coastal foreshore reserve forming the western boundary of the proposed
structure plan area, ranging in width from approximately 100 metres to
550 metres, aligning with the current MRS Parks and Recreation reserve.
The DSP also identifies a district beach and two local beaches within the
coastal foreshore reserve adjoining the site. The district beach, which is
identified on Figure 17 of the DSP as 'Durrs Beach' and nominated as a
'surf break', is located approximately in the centre of the coastal foreshore
reserve adjoining the site and to the south of Centre R and a 'possible
future marina'.19 Figure 17 of the DSP also shows local beaches in the
coastal foreshore reserve adjoining the northern and southern parts of the
proposed structure plan area. The northern local beach is identified on
Figure 17 of the DSP as a 'proposed future dog exercise beach'.20

36

The existing coastal foreshore reserve which adjoins the site and
now forms part of Reserve 45379 was ceded to the Crown (free of cost
and without any payment of compensation) by Tokyu Corporation, the
applicants' predecessor in title, in 1997, in accordance with a condition
of the subdivision approval which created the lots forming the site.
However, the bulge was not required to be ceded as a condition of
subdivision approval. Rather, the bulge was referred to in cl 2.5 of a
Deed in relation to infrastructure contributions, land vestings and road
constructions, dated 20 June 1996, between Tokyu Corporation and the
Commission, which states as follows:21
Tokyu confirms its undertaking to vest in favour of the WAPC such land,
within the Additional Coastal Reserve (as is shaded in red on Plan 1) as
is designated by the WAPC as appropriate and necessary to be included
within the parks and recreation [sic] (coastal foreshore) reserve following
the conclusion of detailed planning to verify the appropriate boundaries
of the parks and recreation [sic] (coastal foreshore) reserve.

Proposed structure plan
37

The proposed structure plan comprises three parts, namely Part 1
'Statutory Report', Part 2 'Explanatory Report' and Part 3 'Technical
Appendices', as well as the structure plan map. Mr Leckey and his
colleagues at CLE Town Planning + Design commenced preparation of

18

Respondent's section 24 bundle (Exhibit 11.1) tab 13 page 775.
Respondent's section 24 bundle (Exhibit 11.1) tab 13 page 725.
20
Respondent's section 24 bundle (Exhibit 11.1) tab 13 page 725.
21
Respondent's section 24 bundle (Exhibit 11.2) tab 36 page 1335.
19
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the structure plan in June 2011. On 1 February 2013, the proposed
structure plan was submitted to the City under (now superseded)
provisions in Pt 9 of DPS 2. On 7 May 2013, the City advertised the
proposed structure plan for public comment for a period of 42 days.
A total of 10 submissions were received from referral agencies and
government departments. On 4 March 2014, the original proposed
structure plan was adopted by the City, subject to a range of
modifications.
38

Following the decision of the Commission in relation to the original
proposed structure plan on 26 April 2016 (which is referred to in the
following section of these reasons) and the commencement of the
application for review in this proceeding on 15 June 2016, in September
2018, the Tribunal granted leave to the applicants to amend the original
proposed structure plan. In these reasons, we refer to the North Two
Rocks Local Structure Plan No. 91 as 'the original proposed structure
plan' (when referring to it in its form prior to amendment in September
2018) and as 'the proposed structure plan' (when referring to it in its form
after amendment in September 2018).

39

The proposed structure plan map22 is reproduced as Attachment A
to these reasons. A side-by-side comparison of the original proposed
structure plan map (left side) and the (amended) proposed structure plan
map (right side), showing the western half of the proposed structure plan
area and the adjoining existing coastal foreshore reserve,23 is reproduced
as Attachment B to these reasons. Mr Leckey summarised the principal
elements of the proposed structure plan as follows:24
The [proposed] structure plan provides a framework for the creation of:
•

A total of approximately 10,000 residential lots and
approximately 11,500 dwelling units. Higher residential densities
of R80-R100 are focused around the Two Rocks Secondary
Centre, as well as the District and Coastal activity centres, and
key areas of open space. Higher densities are also identified
adjacent to the neighbourhood and local centres, while the
balance of the amended structure plan area will comprise of more
traditional medium density housing of R25-R60.

•

A separate Centre zone over the Secondary Centre, District
Centre F, and Coastal Activity Centre R, recognising the need for
further detailed planning over these areas in the form of an

22

North Two Rocks Local Structure Plan dated 10 September 2018 (Exhibit 1).
North Two Rocks Structure Plan comparison dated 6 May 2019 (Exhibit 3).
24
Statement of Cameron Robert Leckey (Exhibit 32) [149]-[150].
23
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Activity Centre Plan in order to ensure that the Centres provide
the employment, retail, community and recreation opportunities
envisaged by the Yanchep - Two Rocks District Structure Plan.
•

Two Neighbourhood Centres in the north-west (Centre H) and
north[-]east (Centre G) precincts of the amended structure plan,
with retail floor space of approximately 3,700m2 and 7,500m2
respectively.

•

Four Local Centres, strategically located on suitable local
distributors and adjacent to primary schools and other local
attractors. Retail floor space ranges from 300m2 - 1800m2.

•

Seven public Primary School sites of 3.5 ha - 4ha.

•

Two public High School sites of l0ha each, co-located with
district (8.5ha) and regional (30ha) active open space
respectively.

•

A 30ha area of future Regional Open Space adjacent to the
northern boundary of the structure plan area.

•

A Central Transit Corridor connecting the Secondary Centre,
District Centre F, and Coastal Activity Centre R, providing a
rapid bus transit service and future opportunities for light rail.
Key local services, employment and community uses such as
schools, centres, commercial and open space are located along
this spine, connecting strategic uses and making it a mixed use
environment.

•

A hierarchy of district distributors and neighbourhood
connectors, providing a framework for the provision of a local
bus service, as well as walking and cycling. The road network is
fully integrated with the planned road network as determined in
the adjoining East Two Rocks and Two Rocks structure plans.

The [proposed] structure plan also provides for the following elements,
which are different from the [original] structure plan considered by the
WAPC:
•

A 6.7 hectare area of future MRS Foreshore Reserve in the south
western corner of the structure plan area.

•

Approximately 68 hectares of strategic public open space, which
I consider provides for a range of strategic conservation and
active recreation objectives in accordance with Liveable
Neighbourhoods and the City of Wanneroo's policies.
The [proposed] structure plan provides that the balance of public
open space will comprise of non-strategic open space (such as
local and neighbourhood parks), the size and location of which
will be determined at subdivision stage.
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40

•

An area adjacent to the current MRS Parks and Recreation
(foreshore) Reserve that has been identified as being vulnerable
to coastal processes within the planning timeframe in accordance
with SPP 2.6 ("coastal processes allowance"). The coastal
processes allowance is consistent with the 2015 assessment
undertaken by MP Rogers and Associates.

•

Incorporation of a Special Use (Coastal) Zone within the coastal
processes allowance, along with corresponding development
control provisions, in order to facilitate interim use of the land
within the 100 year planning timeframe, and provide a framework
for a 'rolling' setback.

•

A foreshadowing of a future MRS Amendment to rezone the
easternmost portion of the bulge to Urban zone through the
identification of a portion of Coastal Centre R, and a
medium-high density residential precinct in place of the reserved
portion.

The proposed Special Use (Coastal) zone (SUCZ), which is referred
to by Mr Leckey in the second-last bullet point in the evidence set out in
the preceding paragraph, is to be located on land which is currently zoned
'Urban' under the MRS and 'Urban Development' under DPS 2 and is
seaward of the line now agreed between the parties as the extent of land
within the site which will become vulnerable to coastal physical
processes within the 100-year planning timeframe, as a result of climate
change and consequent sea level rise and other coastal processes,
as determined under Sch One of SPP 2.6. Mr Leckey explained that the
proposed structure plan adopts the 'Special Use' zoning, because it is a
zone used for the classification of land within the Scheme Area under
cl 3.1.1 of DPS. As Mr Leckey also explained:25
In the same manner that the Special Use zone in DPS 2 sets out specific
land use controls and development standards via a schedule to the
Scheme, the [proposed] structure plan sets out specific land use controls
and development standards for the Special Use (Coastal) Zone within the
Implementation Section of the structure plan.
Key elements of these provisions include:
•

25

A requirement for a more detailed Foreshore Management Plan,
including a Coastal Hazard Risk Management and Adaptation
Plan, as a condition of subdivision approval of the land adjoining
the Special Use (Coastal) Zone, and a detailed schedule of matters

Statement of Cameron Robert Leckey (Exhibit 32) [153]-[154].
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to be included in the Foreshore Management Plan such as public
access, parking, and conservation areas.
•

A general presumption against any further subdivision within the
Special Use (Coastal) Zone.

•

Land use permissibility within the Special Use (Coastal) Zone is
by exception, with all land uses prohibited except for a limited
range of low impact, non-habitable land uses, which are required
to be considered in the context of Part 7 of Schedule 1 to SPP 2.6.

•

A requirement that all buildings within the Special Use (Coastal)
Zone are readily capable of removal and / or relocation, or
designed to adapt to or withstand coastal processes.

•

A requirement to provide sufficient indemnity to the City of
Wanneroo to ensure the City is not liable for any loss or damages
arising as a result of coastal processes.

•

A requirement that all development approvals are limited to a
maximum term of 30 years.

•

A requirement that the Coastal Processes Setback is monitored
and reviewed in the event that there is any change to the
applicable science or policy framework associated with coastal
hazards, or any change to the physical characteristics of the coast,
such as the construction of a marina.

41

Although the proposed structure plan does not presently contain any
such provision, in the evidence of Mr Leckey and in the submissions
made to the Tribunal on behalf of the applicants, the applicants propose
that there should be 'delayed vesting' of the land in the SUCZ to the
Crown, free of cost and without any payment of compensation by the
Crown, when that land becomes vulnerable to coastal physical processes.

42

The provisions of the proposed structure plan in relation to the
SUCZ, including the '[k]ey elements' referred to by Mr Leckey,26
are contained in clause 6.6 of Part 1 of the proposed structure plan. This
section, as currently proposed, was drafted by way of modification to the
original proposed structure plan by officers of the City. In the planning
report on the original proposed structure plan to the Ordinary Council
Meeting on 4 March 2014, at which the Council adopted the proposed
structure plan, subject to modifications, the City's Director, Planning and
Sustainability said that the City's officers did not consider that the land
within the proposed SUCZ 'should be ceded free of cost simply due to a
long standing [sic] practice, particularly where there is an opportunity for

26

Statement of Cameron Robert Leckey (Exhibit 32) [154].

Page 28

[2019] WASAT 59
the landowner to develop the land in accordance with the process
outlined in SPP 2.6'.27 However, the City's officers did not consider that
the proposed structure plan 'adequately responds to the requirements of
SPP 2.6'28 and, consequently, they redrafted clause 6.6. The planning
report recommended that the Council should require the proposed
structure plan to be modified in the manner drafted by its officers.
43

The City has generally supported the SUCZ, including its retention
in private ownership until it is directly affected by coastal processes,
since the proposal was first presented over eight-and-a-half years ago.
In a letter to CLE Town Planning + Design dated 12 November 2012,
which addressed the applicants' proposal before the original proposed
structure plan was submitted to the City, the City's Director, Planning
and Sustainability said the following:29
…
The City is generally supportive of the approach outlined in your letter
in seeking to retain the urban zoned portion of the Physical Processes
Setback (PPS) in private ownership, providing that appropriate zoning
and planning controls are in place to ensure the land is suitably protected
from coastal processes for the next 100 years.

44

The report of the City's Director, Planning and Sustainability to the
Ordinary Council Meeting on 4 March 2014 includes the following in
relation to the SUCZ:30
Physical Processes Setback
Approximately seven hectares of land on the western boundary of Lot 14
has been identified as falling within the 'Physical Processes Setback'
(PPS), as defined by the WAPC's SPP 2.6. SPP 2.6 does not preclude
development within the PPS, however, it requires development to be
considered within a coastal hazard risk management and adaptation
planning process. Development should only proceed once adequate
management and adaptation planning measures, which accord with
SPP 2.6, have been agreed. Applications for development within the PPS
must demonstrate that the proposal can be considered within one of these
circumstances which are: public recreation facilities with a finite
lifespace; coastally dependent and easily relocated development;
Department of Defence; Industrial and commercial development; Coastal
nodes; and Surf lifesaving clubs.

27

Applicants' bundle (Exhibit 12) tab 5 page 266.
Applicants' bundle (Exhibit 12) tab 5 page 267.
29
Applicants' bundle (Exhibit 12) tab 6 page 392.
30
Applicants' bundle (Exhibit 12) tab 5 pages 266-267.
28
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LSP 91 proposes to zone the land within the PPS as a 'Special Use
(Coastal)' zone and put in place suitable development controls which will
allow the land to be used within the 100 year planning timeframe as
described by SPP 2.6. The intention is for the land to remain in private
ownership, to allow the landowners to develop the land and realise some
value within the 100 year planning timeframe. The concept of a 'Special
Use (Coastal)' zone where land remains in private ownership is new and
has not previously been proposed in the City of Wanneroo.
In previous correspondence with the applicant, and in its submission to
the City on LSP 91, the WAPC advised that it does not support the tenure,
zoning and development of land within the PPS, and considers the land
should be ceded to the Crown free of cost consistent with long standing
practice. The WAPC did, however, acknowledge that SPP 2.6 does not
preclude development within the PPS, subject to a coastal hazard risk
management and adaptation planning process being followed.
Administration does not agree the land within the PPS should be ceded
free of cost simply due to a long standing practice, particularly where
there is an opportunity for the landowner to develop the land in
accordance with the process outlined in SPP 2.6. The WAPC's position
not to support the tenure, zoning and development of land within the PPS
is contrary to the provisions of SPP 2.6, which does entertain the idea of
development within the PPS as being acceptable.
In written correspondence to the proponent in November 2012, prior to
submission of LSP 91, the Director, Planning and Sustainability advised
that whilst the City was generally supportive of the proposal to retain the
portion of 'Urban' zoned land within the PPS for private development,
appropriate zoning and planning controls would be necessary to ensure
the land is suitably protected from coastal processes over the next
100 years. Accordingly, LSP 91 identifies discretionary land uses within
the 'Special Use (Coastal)' zone, and contains provisions which require
sufficient indemnification to the City against loss or damages arising
from coastal processes, including title search, erosion, sea level rise and
the like. Under the proposed LSP provisions, proponents must
demonstrate that any buildings proposed are readily capable of removal
and relocation, or designed so as to adapt to/withstand temporary rising
flood waters caused by sea level rise.
In addition, LSP 91 proposes to limit the term of planning approval
within the 'Special Use (Coastal)' zone to thirty years with any extensions
to this timeframe subject to application and further consideration by
Council.
Currently, LSP 91 does not contain any commitment to following a
coastal hazard risk management and adaptation planning process for
development in the 'Special Use (Coastal)' zone. In this regard,
Administration does not consider LSP 91 adequately responds to the
requirements of SPP 2.6. Administration has therefore recommended a
modification to require preparation of a Coastal Hazard Risk
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Management and Adaptation Plan in accordance with SPP 2.6, as part of
a Foreshore Management Plan, which will be required as a condition of
subdivision.
Furthermore, Administration does not consider LSP 91 adequately
demonstrates the proposed land uses within the 'Special Use (Coastal)'
zone can be considered in accordance with SPP 2.6. Accordingly,
Administration has recommended that additional text is inserted into the
statutory provisions of LSP 91 to require proponents wishing to develop
within the PPS, to demonstrate the proposed land use can be considered
within the circumstances identified by SPP 2.6, at the time of application
for planning approval under DPS 2.
Administration is satisfied that recommended modifications relating to
the 'Special Use (Coastal)' zone respond to the requirements of SPP 2.6
and will ensure development within this zone is only considered
following an appropriate coastal hazard risk management and adaptation
planning process.
45

The Council accepted its Director, Planning and Sustainability's
recommendation and resolved that the original proposed structure plan is
satisfactory, subject to modifications, including the modification of cl 6.6
in the terms drafted by the Council's officers.

46

Thus, the City supports the SUCZ. However, the City noted that
the concept of the SUCZ, in which land which will become vulnerable
to coastal processes is to remain in private ownership until that time, is
'new and has not previously been proposed in the City of Wanneroo'.31
As the City's Director, Planning and Sustainability said in the letter on
12 November 2012, and referred to again in the planning report for the
meeting on 4 March 2014, 'appropriate zoning and planning controls
[are] necessary to ensure the land is suitably protected from coastal
processes'.32 As discussed below, appropriate provisions in the
applicable local planning scheme are also necessary to ensure that the
zoning and planning provisions regulating the SUCZ and the delayed
vesting of the land in the Crown are workable and enforceable.

47

The original proposed structure plan was subsequently modified by
the applicants as required by the Council.

31
32

Applicants' bundle (Exhibit 12) tab 5 page 266.
Applicants' bundle (Exhibit 12) tab 5 page 266.
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Reviewable decision and variations sought by applicants in this review
48

On 26 April 2016, the Statutory Planning Committee of the
Commission resolved as follows:33
That the Statutory Planning Committee resolves to:
1.

note the North Two Rocks Local Structure Plan is not consistent
with State Planning Policy 2.6 State Coastal Planning Policy;

2.

require that the North Two Rocks Local Structure Plan No. 91,
dated June 2014, be modified in accordance with the schedule of
modifications appended as Attachment 6 before final approval is
given; and

3.

following the completion of the modifications, upon approval of
the structure plan, the approval shall be valid for a period of 10
years.

49

The 'schedule of modifications' comprises 29 modifications
required by the Commission. As indicated earlier, 23 of the
modifications are not in dispute. In this review, the applicants seek
variations in relation to six modifications required by the Commission,
namely modifications 18, 19, 24, 25, 26 and 29. Ultimately, the parties
were in agreement that the applicants' proposed variation to modification
26 (namely, its deletion and replacement with proposed modification
26A) should be made in this review.

50

The modifications in relation to which the applicants seek variations
in this review are as follows:34
…
18.

Clause 6.6 relating to the 'Special Use (Coastal) Zone' and all
associated subclauses to be deleted in their entirety.

19.

Insert a new Clause 6.6 titled 'Foreshore Reserve' and include the
following text:
"The coastal foreshore reserve as identified on the Structure Plan
Map is to be ceded free of cost at the time of subdivision or
development in accordance with State Planning Policy 2.6- State
Coastal Planning Policy"

…

33
34

Applicants' amended application and amended grounds of review (Exhibit 7) Appendix 4 pages 5-6.
Respondent's section 24 bundle (Exhibit 11.1) tab 2 pages 21, 23 and 24 (original emphasis).
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24.

Plan A Structure Plan Map being replaced with the plan shown in
Attachment A to this Schedule, date stamped 12 October 2015,
and further modified as follows:
a)

Depict the 'coastal processes allowance' as determined
by the MP Rogers North Two Rocks Coastal Processes
Assessment (June 2015).

b)

Provide for an appropriate coastal foreshore reserve
inclusive of the allowance for coastal physical processes
and land not vulnerable to coastal processes at the end of
the planning timeframe, in accordance with State
Planning Policy 2.6 State Coastal Planning Policy and
associated Guidelines to the satisfaction of the WAPC.

c)

Remove the Special Use (Coastal) zone.

d)

Clearly depict a continuous 'indicative coastal road'
along the entire foreshore interface of the LSP area, to
the east of the accepted 'coastal processes allowance'.

e)

'Special Transit Boulevard Route' to be annotated more
clearly than it is currently shown on the map.

f)

For context purposes, include an annotation to the north
of the LSP area to show that this adjoining land is the
Wilbinga Reserve. Also, include annotations to make
reference to the adjoining structure plans to the east and
to the south of the LSP area (i.e. 'East Two Rocks Local
Structure Plan No.83' and 'Two Rocks Local Structure
Plan No.69').

g)

Modify the Legend as follows:
i)

Commercial zone currently indicates a density
range of R20-R60. This density is considered
too low and should be amended accordingly.
A minimum of R60 density is considered
appropriate, so R60-R100 is recommended.

ii)

Remove 'Special Use (Coastal)' from the
identified zones.

iii)

'Strategic Public Open Space' to be replaced
with 'Public Open Space' to be consistent with
Liveable Neighbourhoods terminology.

(iv)

Remove reference to 'Indicative Special Transit
Boulevard Route' and replace with 'Special
Transit Boulevard'.
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h)

25.

26.

Remove notes 1, 3, 5 and 8 from the 'Notes' section and
modify Note 4 to remove reference to "and will be
acquired by the WAPC pursuant to the LSP''.

Text and wording modifications required in Part One are to be
reflected in Part Two, to ensure consistency, including:
a)

Update Section 2.6.1 to reflect Modifications 18 and
24(a) to (c) of this Schedule along with the updated
North Two Rocks Coastal Processes Assessment dated
June 2015 and prepared by M.P. Rogers & Associates.
Remove all references to the 'Special Use' zone.

b)

Remove 3.3.6 relating to Residential Design Codes:
Variations to Development Standards

Replace Table 8 'North Two Rocks Strategic Public Open Space
Schedule', with the new Table 8 shown in Attachment B to this
Schedule.

…
29.

51

In addition to any requirement for Part 3 to be updated to reflect
any of the above Modifications of this Schedule, Appendix 5
'Coastal Hazard Risk Assessment' and Appendix 6 'Foreshore
Management Strategy' to be updated to reflect Modifications 18,
24(a) to (c) and 25(a) above.

In this review, the applicants seek the following:35
The Applicants seek the reviewable decision be varied so as to provide
that approval shall be valid for a period of 30 years (in lieu of 10 years)
as well as the following variations to the Schedule of Modifications:
(a)

Delete Modifications 18,19, 24, 25, 26 and 29.

(b)

Replace Modification 24 with the following Modification:
Plan A Structure Plan Map being replaced with the
Modified LSP Map at Appendix 7 of the Applicants'
Amended Application dated 25 September 2018.

(c)

Replace Modification 25 with the following Modification:
Text and wording modifications required in Part One are
to be reflected in Part Two, to ensure consistency,
including:

35

Further Amended Appendix 1 (Exhibit 48) [29D].
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(c)

(a)

Update Section 2.6.1 to reflect Modification 24
of this Schedule along with the MP Rogers
North Two Rocks Coastal Processes
Assessment dated October 2015;

(b)

Remove Section 3.3.6 relating to Residential
Design Codes: Variations to Development
Standards.

Replace Modification 29 with the following Modification:
In addition to any requirement for Part 3 to be updated
to reflect any of the above Modifications of this
Schedule, Appendix 5 'Coastal Hazard Risk Assessment'
and Appendix 6 'Foreshore [M]anagement Strategy' to
be updated to reflect Modifications 24 and 25 above.

(d)

Insert the following additional Modifications:
19A.

Update Clause 6.6.6 in Part One to include the
following text:
'In the event that the monitoring and review process
identifies that the Special Use (Coastal) Zone, or a
portion of the zone is currently impacted by coastal
processes and is no longer suitable to accommodate the
approved use or development, then the affected portion
shall be transferred to the Crown and vested as foreshore
reserve at the conclusion of the development approval
period free of cost without any payment of compensation
by the Crown.'

24A.

Part One to be updated to reflect the proposed transfer of
foreshore reserve depicted in the Modified LSP Map at
Appendix 7 of the Applicants' Amended Application
dated 25 September 2018 and to include the following
text:
'An amendment to the Metropolitan Region Scheme is
required in order to modify the foreshore reserve as
depicted in Plan A.'

26A.

52

POS Schedules and associated text and figures in Part
One and Part Two to be provided in the proforma in
Liveable Neighbourhoods 2009 and updated to reflect
the POS areas as depicted in Plan A.

As indicated earlier, it is common ground between the parties that
modification 26 should be deleted and replaced with proposed
modification 26A requiring that 'POS' (that is, public open space)
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schedules, text and figures are to be provided in the manner set out in
Liveable Neighbourhoods - A Western Australian Government
Sustainable Cities Initiative (Liveable Neighbourhoods). However, as
discussed in relation to issue 3 below, there is a disagreement between
the expert town planning witnesses and a dispute between the parties as
to whether an area designated in the proposed structure plan as 'public
open space' and envisaged to comprise facilities and amenities for the
district beach (POS U) and areas designated in the proposed structure
plan as 'Conservation Public Open Space' (POS Q, POS R, POS S and
POS T) should properly be designated as 'coastal foreshore reserve',
rather than as 'public open space'.
53

54

Section 27 of the State Administrative Tribunal Act 2004 (WA)
(SAT Act) concerns the nature of review proceedings in the Tribunal.
Section 27 of the SAT Act states as follows:
(1)

The review of a reviewable decision is to be by way of a hearing
de novo, and it is not confined to matters that were before the
decision-maker but may involve the consideration of new
material whether or not it existed at the time the decision was
made.

(2)

The purpose of the review is to produce the correct and preferable
decision at the time of the decision upon the review.

(3)

The reasons for decision provided by the decision-maker, or any
grounds for review set out in the application, do not limit the
Tribunal in conducting a proceeding for the review of a decision.

As the Court of Appeal held in Ord Irrigation Cooperative Ltd v
Department of Water [2018] WASCA 83; (2018) 232 LGERA 331 at
[122], after referring to the terms of s 27(1), s 27(2) and s 27(3) of the
SAT Act:
… These provisions make it plain that the applicant for review does not
bear any legal or practical onus of identifying error in the [original
decision-maker's] decision, or showing that there should be some
departure from that decision.

55

Rather, as stated in s 27(2) of the SAT Act, the Tribunal must itself
determine and produce 'the correct and preferable decision at the time of
the decision upon the review'. However, as Mr S Penglis SC, who
appeared with Ms R Young on behalf of the applicants, observed in a
discussion with the Tribunal, the 'correct and preferable decision' in
relation to an issue, or the review generally, 'isn't necessarily a binary
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outcome',36 that is to say, the correct and preferable decision in relation
to an issue, or the proceeding generally, may not reflect a position
contended for by either party. This is the case in relation to review
proceedings generally, but it is particularly so in a review proceeding
involving strategic planning, such as a structure plan. Of course,
as stated in s 32(1) of the SAT Act, the Tribunal is 'bound by the rules of
natural justice …'. Consequently, if the Tribunal determines that a
'non-binary' outcome and a different modification to a modification
required by the Commission or contended for by the applicants is
appropriate to produce the correct and preferable decision, the Tribunal
must give the parties an opportunity to make submissions in relation to
the form and content of the Tribunal's foreshadowed modification.
As will be seen in relation to issue 4 in this proceeding, in our view, the
correct and preferable decision involves a 'non-binary' outcome.
SPP 2.6
56

Under s 241(1) of the PD Act, in determining a planning review
proceeding, the Tribunal is required to have 'due regard to relevant
planning considerations including … any State planning policy which
may affect the subject matter of the application …'. SPP 2.6 is a key
State planning policy which affects the subject matter of the application
in this review. The correct and preferable decision in relation to
significant issues concerning coastal foreshore reserve and the SUCZ in
this case largely turns on the proper interpretation and application of
certain provisions of SPP 2.6 to the facts and circumstances of the case.
We will now review provisions of SPP 2.6, both because of the
significance of this State planning policy in this review and also because
SPP 2.6 is the basis for the determination of the agreed coastal processes
allowance affecting the site in the year 2120, because of sea level rise
and other coastal processes as a consequence of climate change, which
we will refer to in the next section of these reasons.

57

Clause 2.1 of SPP 2.6 contains the following introduction and
background in relation to the Western Australian coast:37
2.1

The Western Australian coast

The Western Australian coastal zone is a significant asset of the state in
terms of its environmental, economic, social and cultural resources.

36
37

ts 626, 16 May 2019.
Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 821.
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The Western Australian coastal zone varies in character and patterns of
use and includes:
•

urban coasts – where the adjacent uses are predominantly
residential and commercial and there is a high demand for
recreational activity;

•

natural coasts – with less intensive hinterland uses and
concentrations of tourism and associated recreational and cultural
activities; and

•

remote coasts – with limited opportunity for low key tourism and
associated recreational and cultural activities.

There are pressures on the coastal zone for use by different groups in the
community for a variety of purposes including a mix of recreational,
residential, industrial and commercial uses. Planning for coastal zone
land is about balancing these often competing needs and desires in a way
that takes into account the values of the coastal zone, which include its
scenic, aesthetic and ecological qualities; recreational opportunities; and
social, indigenous, cultural and economic importance. The overall effect
of these values contributes to the psychological wellbeing and health of
the Western Australian community. The presence of coastal hazards is
also an important consideration.
There is also growing pressure on coastal resources as the state's [sic]
population increases, coastal-based industries expand and technological
changes make remote areas more accessible. Successful coastal zone
planning today will ensure that current and future generations of Western
Australians can benefit from the opportunities presented by the values
and resources of the Western Australian coast.
58

59

In cl 2.3, SPP 2.6 refers to certain other State planning policies and
Development control policies of the Commission and states that
application of those other policies and guidelines in relation to the coastal
zone 'is to be made in view of this policy'.38 Clause 2.3 of SPP 2.6 also
states that this policy 'is to be viewed as the higher order and prevailing
policy' for coastal matters.39
The 'purpose' of SPP 2.6 is set out in cl 2.4 as follows:40
2.4

The policy purpose

The purpose of this Policy is to provide guidance for decision-making
within the coastal zone including managing development and land use
change; establishment of foreshore reserves; and to protect, conserve and
38

Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 822.
Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 822.
40
Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 822.
39
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enhance coastal values. This policy recognises and responds to regional
diversity in coastal types; requires that coastal hazard risk management
and adaptation is appropriately planned for; and encourages innovative
approaches to managing coastal hazard risk, and provides public
ownership of coastal foreshore reserves.
The Policy is to inform and guide decision-making by the WAPC and its
Committees, and in integrating and coordinating the activities of state
[sic] agencies that influence the use and development of land in the
coastal zone. The Policy will also guide local governments, state [sic]
government agencies, the State Administrative Tribunal and the State
Government of those aspects of state [sic] planning policy concerning the
coastal zone that should be taken into account in planning
decision-making.
There are many agencies with statutory responsibilities along the
Western Australian coast. While recognising these responsibilities, this
Policy provides a framework for coordinating those agencies [sic]
activities with those of the private sector to ensure an integrated approach
for coastal planning. The Policy also provides guidance for private
landowners wishing to undertake development in the coastal zone.
This Policy also provides guidance for situations where planning
decisions occur outside the framework of the Planning & Development
Act 2005, such as for unvested Crown land, pastoral lease, indigenous
and conservation estate land.
60

The objectives of SPP 2.6 are set out in cl 4 as follows:41
4.

Policy objectives

The objectives of this Policy are to:

41

1.

ensure that development and the location of coastal
facilities takes into account coastal processes, landform
stability, coastal hazards, climate change and
biophysical criteria;

2.

ensure the identification of appropriate areas for the
sustainable use of the coast for housing, tourism,
recreation, ocean access, maritime industry, commercial
and other activities;

3.

provide for public coastal foreshore reserves and access
to them on the coast; and

4.

protect, conserve and enhance coastal zone values,
particularly in areas of landscape, biodiversity and

Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 823.
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ecosystem integrity,
significance.

indigenous

and

cultural

61

The objective of SPP 2.6 stated in cl 4(2), to 'ensure the
identification of appropriate areas for the sustainable use of the coast for
housing, tourism, recreation, ocean access, maritime industry,
commercial and other activities',42 is consistent with the purpose of the
PD Act stated in s 3(1)(c) to 'promote the sustainable use and
development of land in the State'.

62

Clause 5 of SPP 2.6 sets out policy measures. The general measures
in cl 5.1 of SPP 2.6 are as follows:43
5.1

63

General measures
(i)

Local and regional planning strategies, structure plans,
schemes, subdivisions, strata subdivision, development
applications, coastal planning strategies and foreshore
management plans, as well as other planning decisions
and instruments relating to the coast should comply with
the policy measures.

(ii)

The policy measures where relevant should be read in
conjunction with Schedule One and the Coastal Planning
Guidelines prepared and endorsed under this policy.

Clause 5.5 of SPP 2.6 concerns coastal hazard risk management and
adaptation planning. The proper interpretation and application of cl 5.5
of SPP 2.6 is of particular significance in relation to issue 4 in this
proceeding concerning the SUCZ. Clause 5.5 of SPP 2.6 states as
follows:44
5.5

Coastal hazard risk management and adaptation planning
(i)

Adequate coastal hazard risk management and
adaptation planning should be undertaken by the
responsible management authority and/or proponent
where existing or proposed development or landholders
are in an area at risk of being affected by coastal hazards
over the planning timeframe. Coastal hazard risk
management and adaptation planning should include as
a minimum, a process that establishes the context,
vulnerability assessment, risk identification, analysis,
evaluation,
adaptation,
funding
arrangements,

42

Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 823 (emphasis added).
Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 823.
44
Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 825 (original emphasis).
43
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maintenance, monitoring and review, and communicate
and consult.
(ii)

Where a coastal hazard risk is identified it should be
disclosed to those likely to be affected. On consideration
of approval for subdivision and/or development current
and/or future lot owners should be made aware of the
coastal hazard risk by providing the following
notification on the certificate on title: VULNERABLE
COASTAL AREA -This lot is located in a [sic] area
likely to be subject to coastal erosion and/or
inundation over the next 100 years.

(iii)

Where risk assessments identify a level of risk that is
unacceptable to the affected community or proposed
development, adaptation measures need to be prepared
to reduce those risks down to acceptable or tolerable
levels. Adaptation measures should be sought from the
following coastal hazard risk management and
adaptation planning hierarchy on a sequential and
preferential basis:
(1)

Avoid the presence of new development within
an area identified to be affected by coastal
hazards.
Determination of the likely
consequences of coastal hazards should be done
in consideration of local conditions and in
accordance with the guidelines provided in
Schedule One.

(2)

Planned or Managed Retreat or the relocation
or removal of assets within an area identified as
likely to be subject to intolerable risk of damage
from coastal hazards over the planning time
frame [sic].

(3)

If sufficient justification can be provided for not
avoiding development of land that is at risk
from coastal hazards then Accommodation
adaptation measures should be provided that
suitably address the identified risks. Such
measures would involve design and/or
management strategies that render the risks
from the identified coastal hazards acceptable.

(4)

Where sufficient justification can be provided
for not avoiding the use or development of land
that is at risk from coastal hazards and
accommodation measures alone cannot
adequately address the risks from coastal
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hazards, then coastal Protection works may be
proposed for areas where there is a need to
preserve the foreshore reserve, public access
and public safety, property and infrastructure
that is not expendable.
(iv)

64

Clause 5.9 of SPP 2.6 concerns the determination of 'coastal
foreshore reserve'. Clause 5.9 of SPP 2.6, together with related
provisions, in particular cl 1 of Sch One, is of particular significance in
relation to issue 3 in this proceeding concerning whether the proposed
structure plan is appropriate in terms of the location and size of coastal
foreshore reserve. Clause 5.9 of SPP 2.6 states as follows:45
5.9

45

Where new information or methods become available
that significantly modify the understanding of the coastal
hazards then all areas within the newly defined risk areas
should be reviewed again through the coastal hazard risk
management and adaptation planning hierarchy above,
as part of the ongoing monitoring and review process.

Coastal foreshore reserve
(i)

Coastal foreshore reserves are required to accommodate
a range of functions and values. While local and site
specific considerations will vary, the delineation of a
coastal foreshore reserve will include the consideration
of, and protection for, significant natural features such as
coastal habitats and, for their biodiversity,
archaeological,
ethnographic,
geological,
geo-morphological, visual or wilderness, biodiversity
and ecosystem integrity, heritage, landscape, seascape,
and visual landscape values; likely impacts of coastal
hazards; and opportunities for public access, public
recreation needs and safety to lives and property.
Schedule One provides guidance on how to estimate the
potential impacts of coastal hazards, however, this is
only one input into the determination of a coastal
foreshore reserve, which will be required to demonstrate
that the values, functions and uses prescribed are
available at the end of the planning timeframe.

(ii)

The required coastal foreshore reserve will vary
according to the circumstances of any particular
proposal. Each proposal must be assessed on its merits
having regard to this policy, including the principles and

Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 827.
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guidelines of Schedule One and the Coastal Planning
Policy Guidelines.

65

Ensure that the identification of land to be set aside for
public ownership for management, public access,
recreation, and conservation is undertaken during the
planning process. Generally this land should be given
up free of cost at the time of development, subdivision
or strata subdivision, over and above the required
provision of public open space.

(iv)

Support vesting of the coastal foreshore reserve in the
relevant local government for the purposes of coastal
foreshore management, public access, recreation and
conservation.
Where the land has significant
conservation value, vesting should generally be with the
state [sic] body responsible for the conservation estate.
Opportunities to improve and protect the conservation
values of freehold land should also be pursued.

(v)

Ensure that the coastal foreshore reserve is separated
from adjacent development in a way that provides a clear
demarcation between public and private land.

Clause 5.11 of SPP 2.6 states as follows:46
5.11

66

(iii)

Precautionary principle
(i)

Where there are threats of serious or irreversible
environmental damage, lack of full scientific certainty
should not be used as a reason to postpone measures to
prevent environmental degradation.

(ii)

The onus is on any proponent to show that development
does not pose any likelihood of serious or irreversible
harm to the environment.

(iii)

If the proponent cannot demonstrate there is not a
likelihood of such harm, the onus is on the development
proponent to show that the harm can be managed.

Although cl 5.11 of SPP 2.6 is headed '[p]recautionary principle',
it is to be noted that, whereas cl 5.11(i) restates what has been recognised
in Western Australian planning law over the last decade as the
'precautionary principle',47 cl 5.11(ii) and (iii) appear to expand upon that

46

Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 828.
See WA Developments Pty Ltd and Western Australian Planning Commission [2008] WASAT 260 at
[42]-[45]; Wattleup Road Development Company Pty Ltd and Western Australian Planning Commission
47
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principle in relation to coastal planning by casting an 'onus' on the
proponent. As indicated earlier, an applicant in a review proceeding in
the Tribunal does not bear any legal or practical onus of identifying error
in the reviewable decision or showing that there should be some
departure from that decision.48 However, it appears that cl 5.11(ii) and
(iii) of SPP 2.6 merely refer to a practical onus for the proponent of a
development to place, or point to, material before the planning consent
authority (or the Tribunal on review) which shows that the development
does not pose any likelihood of serious or irreversible harm to the
environment or, otherwise, which shows that the harm can be managed.49
67

Clause 6 of SPP 2.6 concerns the implementation of the policy and
states as follows:50
6.

Implementation

Implementation of this Policy will be through related state [sic] planning
policies, regional strategies, local planning strategies and regional and
local planning schemes. Implementation will also occur through the day
to day process of decision-making on zoning, structure plans,
subdivision, strata subdivision and development applications, and the
actions of other state [sic] agencies in carrying out their responsibilities.
New or amended region or local planning schemes should be consistent
with the objectives, policy and guidelines contained in this Policy. Local
governments and state [sic] agencies should take account of this Policy
to ensure integrated decision-making.
Given the variation of coastal environments in the state [sic] and the
range of development and use contexts that can be presented, it is
important that this Policy, together with the Schedule One and Coastal
Planning Policy Guidelines, be applied to each case under consideration
on its merits using the best available information, common sense and a
precautionary approach.
The Policy and guidelines will be monitored on an ongoing basis and
reviewed as required or at least within five years of its adoption.
68

Schedule One of SPP 2.6 is entitled 'Calculation of coastal
processes'. Clauses 1 and 2 of Sch One state as follows:51

[2011] WASAT 160 at [21], [51], [63], [66] and [71]; Wattleup Road Development Co Pty Ltd v
State Administrative Tribunal [No 2] [2016] WASC 279 at [53].
48
Ord Irrigation Cooperative Ltd v Department of Water [2018] WASCA 83; (2018) 232 LGERA 331 at
[122].
49
Ord Irrigation Cooperative Ltd v Department of Water [2018] WASCA 83; (2018) 232 LGERA 331 at
[115].
50
Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 828.
51
Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 832 (original emphasis).
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1.

Introduction

The specific objective of this Schedule is to provide guidance for
calculating the component of the coastal foreshore reserve required to
allow for coastal processes. The width calculated from this Schedule
does not delineate a coastal foreshore reserve width. Factors other
than coastal processes will often require additional width and should be
considered on a case-by-case basis. These factors include biodiversity
and ecosystem integrity, landscape, seascape, visual landscape,
indigenous and cultural heritage, public access, recreation values and
safety to lives and property.
The component of the coastal foreshore reserve to allow for coastal
processes should be sufficient to mitigate the impacts of coastal hazards
(including erosion and inundation) by allowing for landform stability,
natural variability and climate change. Notwithstanding this, where the
effects of coastal processes would ordinarily preclude development, but
where application of those policy measures are not realistic nor feasible,
coastal hazard risk management and adaptation planning (Section 5.5)
should be undertaken to reduce the risk from coastal hazards over the full
planning timeframe, to an acceptable level.
An appropriate coastal foreshore reserve will include a component to
allow for coastal processes and be of an appropriate width to ensure a
coastal foreshore reserve continues to provide the values, functions and
uses prescribed should the coastal processes be realised over the planning
timeframe (Policy measures 5.9 [i]).
2.

Planning time frame [sic]

These guidelines are based on a 100-year time frame [sic] from when a
subject proposal is being assessed.
69

Clause 7 of Sch One of SPP 2.6 concerns 'variations' to the general
contemplation of the policy as to development in coastal foreshore areas.
Clause 7 of Sch One states as follows:52
7

Variations

It is recognised that in the circumstances described below development
may need to occur within an area identified to be potentially impacted by
physical coastal processes within the planning time frame [sic]. Such
development should always be considered within a coastal hazard risk
management and adaptation planning process and should only proceed
once adequate management and adaptation planning measures have been
agreed, and which accord with the Avoid – Planned or Managed Retreat

52

Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 839.
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- Accommodate – Protect hierarchy stipulated in the policy General
Measures.
7.1

Public recreation facilities with finite lifespan

Development with an expected useful lifespan of less than 30 years for
public recreation purposes on the proviso that the development is to be
removed or modified should it be threatened by erosion or creates an
erosion threat to other land. Such development may include for example
minor car parks for coastal recreational users; recreational amenities such
as public ablutions; barbeque/picnic/shade areas; playground and other
recreational equipment; infrastructure for public safety; and pedestrian
access structures such as ramps, stairs and paths.
7.2

Coastally dependent and easily relocatable development

Temporary, easily relocatable structures that are demonstrably coastally
dependent. Such structures may include for example fencing, for the
purposes of protecting dunes and ecologically sensitive areas; sun
shades; and facilities for public events.
7.3

Department of Defence

Department of Defence operational installations that require foreshore
location.
7.4

Industrial and commercial development

Industrial and commercial development that is demonstrably dependent
on a foreshore location. Such development may include, for example,
marinas for tourism and recreational boating facilities, cage based [sic]
aquaculture operations, and port facilities.
7.5

Coastal nodes

The need for the provision of coastal nodes on the coast is recognised and
should provide for a range of facilities to benefit the broader public. Such
nodes may be developed within the coastal foreshore reserve but should
only be located where identified in a strategic plan. Nodes should be
located on stable areas; should have no negative impacts on the adjacent
environment; and should avoid areas of high natural landscape or
resource value.
7.6

Surf lifesaving clubs

Where there is a demonstrable need for coastal surf life saving club
facilities including surf life saver lookouts in the public interest,
preference should be given to clubs that are identified in a strategic plan
and co-located with other facilities such as those described in sections
7.1 and 7.5.
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Development that falls within the above general possible variations will
be assessed on a case-by-case basis against the policy measures in
Section 5 and in consultation with other relevant agencies and
community as considered appropriate.
Development that is dependent upon location on the coast but which
would not require a direct interface with tidal areas or placement in the
foreshore – such as resort developments or tank based [sic] aquaculture
– permanent infrastructure services and facilities such as sewerage
pumping stations, drainage, communications, energy and water operation
are not included in these possible variations.
70

Finally, we observe that although the Tribunal is required,
by s 241(1) of the PD Act, to have 'due regard' to SPP 2.6 in the
circumstances of this case, a State planning policy is not legislation and
may be departed from where appropriate. As the Tribunal said in Bestry
Property Group Pty Ltd and Western Australian Planning Commission
[2019] WASAT 15; (2019) 96 SR (WA) 311 at [99]:
In the exercise of planning discretion, the Tribunal is guided by the
planning principles that find expression in the policies forming the
planning framework, but will depart from the application of those
planning principles where there is a cogent reason to do so in the
circumstances of the case. These principles were stated by Justice
Barker, sitting in the Supreme Court of Western Australia, in Clive Elliot
Jennings & Co Pty Ltd v Western Australian Planning Commission
[2002] WASCA 276; (2002) 122 LGERA 433 at [24] as follows:
In some cases, the Commission may have adopted a set of
planning principles which it, for the sake of convenience, has
called a "policy" and which is stated to be relevant to subdivision
applications. In such cases, the document is not a "policy" given
force by the Town Planning and Development Act, but,
nonetheless, it may be relevant to the exercise of its discretion to
approve or reject a particular plan of subdivision lodged with it.
If the Commission has adopted such a "policy", and it is relevant
to the application, the policy will be expected to guide the
exercise of discretion. However, the existence of such a "policy"
is not intended to replace the discretion of the Commission in the
sense that it is to be inflexibly applied regardless of the merits of
the particular case before it. Notwithstanding this understanding,
the relevant consideration in many applications will by [sic] why
the "policy" should not be applied; why the planning principles
that find expression in the "policy" are not relevant to the
particular application. Good public administration demands no
less an approach.
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The agreed 2120 coastal processes allowance affecting the site ('the Rogers
line')
71

The parties agree that the component of the coastal foreshore
reserve required to allow for sea level rise and other coastal processes as
a consequence of climate change for the 100-year planning timeframe,
in accordance with Sch One of SPP 2.6, that is the 2120 coastal processes
allowance affecting the site, is that determined by MP Rogers &
Associates Pty Ltd, coastal engineering consultants, in the North Two
Rocks Coastal Processes Assessment dated October 2015. The line
showing the landward extent of this allowance is referred to in the
evidence and submissions in this proceeding, and hence in these reasons,
as 'the Rogers line'.

72

The parties tendered the following statement of agreed facts in
relation to the coastal processes allowance affecting the site over the
100-year planning timeframe:53
For the purposes of this proceeding, the parties agree the following facts:
1.

The component of the coastal foreshore reserve required to allow
for coastal processes per Schedule One of State Planning Policy
2.6 (coastal processes allowance) is that determined by the MP
Rogers North Two Rocks Coastal Processes Assessment (October
2015) and identified by the blue line on the attached 'Figure 6.1
Recommended Allowance for Erosion'.

2.

The coastal processes allowance for North Two Rocks comprises
the following:

Coastal
Zone

Northern
Central
Southern

3.

53

Allowance
Total
S1
S2
S3
Chainage
for
Allowance
Allowance Allowance Allowance
(m)
Uncertainty for Erosion
(m)
(m)
(m)
(m)
(m)
4,000 4,600
3,000 3,800
2,0002,800

20

35

90

20

165

10

51

90

20

171

11

24

90

20

145

The allowance for erosion is to be measured from the Horizontal
Shoreline Datum, which is the seaward shoreline contour
representing the peak steady water level under storm activity.

Statement of agreed facts: North Two Rocks Coastal Processes Allowance (Exhibit 9) (original emphasis).
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4.

73

The eastern boundary of the proposed Special Use (Coastal) Zone
identified on the Applicants' Modified Local Structure Plan Map
is consistent with the coastal processes allowance identified on
the attached 'Figure 6.1 Recommended Allowance for Erosion'.

The whole of existing public coastal foreshore reserve adjoining the
site and a portion of the site itself with an area of approximately 9.93
hectares is located seaward of the Rogers line.54 On the basis of the
Rogers line and the statement of agreed facts in relation to it, it is
therefore likely that the whole of the existing public coastal foreshore
reserve adjoining the site and 9.93 hectares of the site will be lost to
coastal processes by the year 2120.

Issues for determination
74

54
55

The following seven principal issues arise for determination in this
review:55
(1)

Whether the [proposed structure plan] is competent and
capable of approval insofar as it involves changes to
regional reserves and urban development of Bush
Forever sites.

(2)

If the answer to issue (1) is 'yes', whether [the proposed
structure plan] is appropriate insofar as it involves
changes to regional reserves and urban development of
Bush Forever sites.

(3)

Whether [the proposed structure plan] is appropriate in
terms of the location and size of coastal foreshore
reserve.

(4)

Whether [the proposed structure plan] is appropriate in
terms of the location of, contemplated uses within, and
proposed mechanism for delayed vesting in the [Crown]
of, the [SUCZ].

(5)

Whether [the proposed structure plan] is appropriate in
terms of the location of the coastal road.

Exhibit 4.
Issues for determination (Exhibit 15).
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75

(6)

Whether [the proposed structure plan] should provide
for the transfer of coastal foreshore reserve into public
ownership at the time of subdivision or development.

(7)

Whether [the proposed structure plan] is to have a
10-year or 30-year approval period.

We will now address each of the issues in turn.

Is the proposed structure plan competent and capable of approval insofar as
it involves changes to regional reserves and urban development of Bush
Forever sites?
76

As can be seen on the left hand plan in Attachment B to these
reasons, the original proposed structure plan depicted the bulge with the
words 'MRS Foreshore Reserve A' superimposed. In contrast, as can be
seen on the right hand plan in Attachment B, the proposed structure plan
now only shows the base of the bulge, in its south-western part, as 'MRS
Parks and Recreation', and shows the top of the bulge, in its north-eastern
part, as partly zoned 'Centre', and forming part of 'Coastal Centre R', and
as partly zoned 'Residential', with a residential density coding of
'R60-R100'. As can also be seen by a comparison of the original
proposed structure plan on the left hand plan in Attachment B and the
proposed structure plan on the right hand plan in Attachment B, the
structure plan now proposes to reserve an area in the south-western
corner of the site as 'Future MRS Parks and Recreation (Foreshore)' and
the words 'Future MRS Foreshore Reserve A' are superimposed on that
area. In effect, the applicants propose a 'land swap'56 of the 'Future MRS
Foreshore Reserve A' shown in the south-western corner of the site for
the north-eastern portion of the bulge which is currently reserved for
'Parks and Recreation' under the MRS. The part of the bulge which is
proposed to be removed from reservation for 'Parks and Recreation'
under the MRS and is proposed to be zoned partly 'Centre' and partly
'Residential' has an area of 6.57 hectares, whereas the proposed 'Future
MRS Foreshore Reserve A' in the south-western corner of the site has an
area of 6.74 hectares.57

77

The Commission contends that the proposed structure plan is
incompetent and incapable of approval insofar as it proposes the removal
of the reservation under the MRS and the zoning for urban purposes of
the 6.57 hectare area at the top of the bulge, for reasons including that

56

Outline of applicants' closing submissions dated 4 June 2019 [96].
ts 358, 14 May 2019. The nomination of the area of 'Future MRS Foreshore Reserve A' in the proposed
structure plan as '6.7ha' is marginally inaccurate.
57
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none of the circumstances in cl 15 of the deemed provisions, in which a
structure plan may be prepared, are applicable in this case in relation to
that part of the site. In contrast, the applicants submit that cl 15(c) or,
alternatively, cl 15(a) of the deemed provisions is applicable in the
circumstances of this case. It is common ground that cl 15(b) of the
deemed provisions is not applicable in this case.
78

As indicated earlier, cl 15 of the deemed provisions states as
follows:
A structure plan in respect of an area of land in the Scheme area may be
prepared if —
(a)

the area is —
(i)

all or part of a zone identified in this Scheme as an area
suitable for urban or industrial development; and

(ii)

identified in this Scheme as an area requiring a structure
plan to be prepared before any future subdivision or
development is undertaken;

or
(b)

a State planning policy requires a structure plan to be prepared for
the area; or

(c)

the Commission considers that a structure plan for the area is
required for the purposes of orderly and proper planning.

79

In our view, for the reasons which follow, none of the circumstances
prescribed in cl 15 of the deemed provisions, in which a structure plan
may be prepared, apply in relation to the bulge and the applicants'
proposal in relation to it. Consequently, the proposed structure plan is
incompetent and incapable of approval insofar as it proposes the removal
of the MRS reservation and the zoning of the 6.57 hectare area at the top
of the bulge.

80

As indicated earlier, the site (other than the bulge) is zoned 'Urban
Development' under the Scheme and an objective of that zone, under
cl 3.14.2(b), is to:58
[P]rovide for the orderly planning of large areas of land for residential
and associated purposes through a comprehensive structure planning
process[.]

58

Respondent's section 24 bundle (Exhibit 11.1) tab 4 page 88.
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81

As also indicated earlier, the bulge is shown on the Scheme Map as
reserved for 'Parks and [R]ecreation' under the MRS.59 Clause 2.2.1 of
DPS 2 states as follows:60
The land shown as "Metropolitan Region Scheme Reserves" on the
Scheme Map are lands reserved under the Metropolitan Region Scheme
and are shown on the Scheme Map in order to comply with the
Metropolitan Region Town Planning Scheme Act, 1959, as amended.
Those lands are not reserved by this Scheme. The provisions of the
Metropolitan Region Scheme continue to apply to such reserves.

82

The expression 'the area' in cl 15(a) of the deemed provisions does
not include land within the Scheme area which is unzoned under DPS 2,
because 'the area' in respect of which a structure plan may be prepared
under that paragraph must be 'all or part of a zone …' under the Scheme.
Furthermore, 'the area', for the purposes of cl 15(a) of the deemed
provisions, must be one which is 'identified in this Scheme as an area
requiring a structure plan to be prepared …'. The bulge is neither zoned
nor reserved under DPS 2 and is not an area or part of an area identified
in the Scheme as requiring a structure plan to be prepared. As the bulge
is not 'all or part of a zone' under DPS 2, but rather is reserved under the
MRS, and is not identified in DPS 2 as an area or part of an area requiring
a structure plan to be prepared, cl 15(a) of the deemed provisions is not
applicable to it.

83

The applicants concede that 'part of the Site has a Parks &
Recreation reservation under the MRS and is therefore not identified as
being suitable for Urban Development', but submit that this 'is not fatal
to the application of clause 15(a) [of the deemed provisions]'.61 This is
because, the applicants contend, the 'correct construction of clause 15(a)
is that the "area" must predominately [sic] be an area which is suitable
for urban or industrial development', because otherwise 'for example, a
structure plan could not be submitted under clause 15(a) for any site
which has any reserved land (such as areas of regional open space)'.62

84

However, the grammatical meaning of cl 15(a) is clear. It only
applies to zoned land and only where the area in question is identified in
the Scheme as requiring a structure plan to be prepared. There is no
warrant or basis for reading up or expanding the scope of this provision
by somehow incorporating the word 'predominantly'. Furthermore, the

59

Respondent's section 24 bundle (Exhibit 11.2) tab 28 page 1167.
Respondent's section 24 bundle (Exhibit 11.1) tab 4 page 81.
61
Outline of applicants' closing submissions dated 4 June 2019 [84].
62
Outline of applicants' closing submissions dated 4 June 2019 [84] (emphasis added).
60
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example given by the applicants can be addressed under cl 15(c) of the
deemed provisions. That paragraph enables a structure plan to be
prepared in respect of an area of land in the Scheme area (whether zoned
or unzoned under the Scheme) if 'the Commission considers that a
structure plan for the area is required for the purposes of orderly and
proper planning'. The expression 'the area' in cl 15(c) is not limited in
the same way as the expression 'the area' in cl 15(a) is by reason of the
terms of paragraphs (i) and (ii) of cl 15(a).
85

As indicated earlier, it is common ground that cl 15(b) of the
deemed provisions does not apply. There is no State planning policy
requiring a structure plan to be prepared for the bulge or for an area which
includes the bulge.

86

The applicants submit that cl 15(c) of the deemed provisions is
engaged 'because the [Commission] considered that a structure plan for
the area is required for the purposes of orderly and proper planning'. 63
The applicants submit that there is an 'irresistible inference' from three
'uncontested facts' that the Commission 'considered that a structure plan
for the Site [including the bulge] was required for the purposes of orderly
and proper planning'.64 The first 'fact' referred to by the applicants as
founding the inference has three elements, namely: 65

87

(i)

the original proposed structure plan was submitted 'for
the whole site, which included MRS Parks & Recreation
reserves';

(ii)

the Commission accepted that the original proposed
structure plan was, subject to some modifications,
'considered to be generally consistent with the district
structure planning undertaken for the locality, WAPC
policy and was "considered to be suitable as a
framework to facilitate the future development of the
area"'; and

(iii)

there was 'no challenge to the appropriateness of having
a local structure plan for the area'.

The second 'fact' referred to by the applicants is that, although the
Commission disagreed with the contents of the original proposed
structure plan to an extent, 'it did not dispute the fact that a local structure

63

Outline of applicants' closing submissions dated 4 June 2019 [73].
Outline of applicants' closing submissions dated 4 June 2019 [75].
65
Outline of applicants' closing submissions dated 4 June 2019 [75.1].
64
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plan should be done on the Site [including the bulge]'.66 The third 'fact'
referred to by the applicants is that DPS 2 requires that a structure plan
be prepared prior to subdivision and development of Urban
Development-zoned land, which applies to the majority of the site.
88

In opening, Mr Penglis also submitted that there is an 'irresistible
inference'67 that the Commission considered that a structure plan for the
area including the bulge is required for the purposes of orderly and proper
planning, because, as indicated earlier, cl 2.5 of the Deed between Tokyu
Corporation and the Commission, dated 20 June 1996, confirmed Tokyu
Corporation's 'undertaking to vest in favour of the WAPC' the bulge
'following the conclusion of detailed planning to verify the appropriate
boundaries of the parks and recreation [sic] (coastal foreshore) reserve'.68

89

However, we are not satisfied, on the evidence, that the
Commission considered that a structure plan for the area including the
bulge is required for the purposes of orderly and proper planning.
Although the original proposed structure plan showed the 'Local
Structure Plan Boundary' as comprising the whole site, including the
bulge, and although the Commission made no objection to the structure
plan map depicting the whole of the site, as the Commission submits,
'at that time the Original Map merely depicted the existing MRS reserve
in situ'.69 Furthermore, as the Commission also submits, 'the Original
Map did not show the "land swap"'.70

90

Given that the original proposed structure plan did not indicate any
change to the reservation of the bulge, the fact that the original proposed
structure plan included the bulge within the structure plan boundary and
that the Commission considered that the original proposed structure plan
was suitable, subject to modifications, did not challenge the
appropriateness of having a structure plan for the area, or dispute that a
local structure plan should be done on the site, does not found the
inference sought by the applicants. Furthermore, the fact that DPS 2
requires that there be a structure plan for land zoned 'Urban
Development' does not found the inference sought to be drawn, because
the bulge is not within that zone. Finally, the Commission's agreement
to the Deed, which included confirmation of the former landowner's
undertaking to vest the bulge 'following the conclusion of detailed

66

Outline of applicants' closing submissions dated 4 June 2019 [75.2] (original emphasis).
ts 62, 8 May 2019.
68
Respondent's section 24 bundle (Exhibit 11.2) tab 36 page 1335.
69
Respondent's closing address [9].
70
Respondent's closing address [10].
67
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planning to verify the appropriate boundaries of the parks and recreation
[sic] (coastal foreshore) reserve',71 does not provide an adequate
foundation for the inference sought to be drawn, because of the
substantial period of time that elapsed between when the Deed was
entered into and the original proposed structure plan was submitted to
the Commission (about 24 years) and was considered by the Statutory
Planning Committee (about 26 years), and because the original proposed
structure plan does not involve 'detailed planning to verify the
appropriate boundaries of the parks and recreation [sic] (coastal
foreshore) reserve',72 but rather simply shows the area currently reserved
for 'Parks and Recreation' under the MRS.
91

Alternatively, the applicants submit that the Tribunal should itself
find ('consider') that a structure plan for the area (including the bulge) is
required for the purposes of orderly and proper planning under cl 15(c)
of the deemed provisions. Referring to the power conferred upon the
Tribunal under s 29(1) of the SAT Act, the applicants submit as
follows:73
… Standing in the shoes of the respondent the Tribunal has the same
functions and discretions corresponding to those exercisable by the
respondent in making the reviewable decision. One of the discretions of
the respondent in making the decision under clause 22 to refuse a
structure plan is the ability to refuse a structure plan on the basis that
clause 15 is not engaged. Therefore, the Tribunal is empowered to
determine whether a structure plan is required for the purposes of orderly
and proper planning.

92

Section 29(1) of the SAT Act states as follows:
The Tribunal has, when dealing with a matter in the exercise of its review
jurisdiction, functions and discretions corresponding to those exercisable
by the decision-maker in making the reviewable decision.

93

However, in our view, the Tribunal does not have power under
s 29(1) of the SAT Act to make a determination under cl 15(c) of the
deemed provisions. This is because a determination under cl 15(c) of the
deemed provisions, that a structure plan for the area is required for the
purposes of orderly and proper planning, is not a function or discretion
exercisable by the Commission 'in making the reviewable decision'
(within the meaning of s 29(1) of the SAT Act) in this case, namely a
decision under cl 22(1)(b) of the deemed provisions to require the

71

Respondent's section 24 bundle (Exhibit 11.2) tab 36 page 1335.
Respondent's section 24 bundle (Exhibit 11.2) tab 36 page 1335.
73
Outline of applicants' closing submissions dated 4 June 2019 [78].
72
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applicants to modify the proposed structure plan in the manner specified
by the Commission and resubmit the modified structure plan to the
Commission for approval.
94

95

74

A decision by the Commission that it 'considers that a structure plan
for the area is required for the purposes of orderly and proper planning'
(under cl 15(c) of the deemed provisions) is conceptually and temporally
distinct and anterior to a decision by the Commission (or the Tribunal on
review) to require the proponent of a proposed structure plan to modify
the plan and resubmit the modified plan for approval (under cl 22(1)(b)
of the deemed provisions) or to refuse to approve the structure plan
(under cl 22(1)(c) of the deemed provisions). The clear grammatical
meaning of the words of cl 15 of the deemed provisions ('[a] structure
plan in respect of an area of land in the Scheme area may be prepared if
… the Commission considers that a structure plan for the area is required
for the purposes of orderly and proper planning'74) indicates that the
Commission's function and discretion under cl 15(c) is exercisable:
•

(conceptually) in order to authorise and enable the
process of preparation of a structure plan; and

•

(temporally, only) before the process of preparation of a
structure plan may commence.

The grammatical meaning of cl 15(c) of the deemed provisions is
supported by a contextual analysis of that provision within the scheme
of Pt 4 of the deemed provisions which concerns structure plans.
We reviewed Pt 4 of the deemed provisions at [9]-[26] above. The only
provision of Pt 4 of the deemed provisions before cl 15 is cl 14 which
defines the meaning of the term 'structure plan' in that Part.
The provisions of Pt 4 of the deemed provisions which follow cl 15,
among other things:
•

set out the matters that a structure plan must contain
(cl 16(1));

•

require the local government to consider an application
for a structure plan to be assessed and advertised (cl 17);

•

set out the processes for the local government
to advertise a structure plan (cl 18) and consider
submissions made in relation to it (cl 19);

Emphasis added.
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•

require the local government to prepare a report 'on the
proposed structure plan and provide it to the
Commission' (cl 20(1));

•

require the Commission to consider a proposed structure
plan and the report of the local government and approve
the structure plan (cl 22(1)(a)), require it to be modified
in the manner specified by the Commission and
resubmit it, as modified, to the Commission for approval
(cl 22(1)(b)), or refuse to approve it (cl 22(1)(c));

•

provide a right of review to the Tribunal of a decision
by the Commission not to approve a structure plan
(cl 25);

•

prescribe the effect of a structure plan that has been
approved by the Commission (cl 27);

•

refer to the duration of the period of approval of a
structure plan (cl 28(1)) and enable the Commission to
extend the period of approval of a structure plan
(cl 28(3)) and to revoke its approval of a structure plan
(cl 28(4)); and

•

provide for amendment of an approved structure plan
(cl 29).

96

The position of cl 15 of the deemed provisions in the legislative
scheme in relation to structure plans in Pt 4 of the deemed provisions
supports the grammatical meaning of the provision that a decision under
cl 15(c) is conceptually and temporally distinct and anterior to a decision
under cl 22(1). Clause 15(c) authorises and enables the process of
preparation of a structure plan, whereas cl 22 authorises and enables the
determination of a proposed structure plan by approval, modification and
resubmission, or refusal. While both cl 15(c) and cl 22(1) confer
functions and discretions on the Commission, the function and discretion
conferred by cl 15(c) is not 'exercisable by the [Commission] in making
the reviewable decision' (under cl 22(1) of the deemed provisions),
within the meaning and for the purposes of s 29(1) of the SAT Act.

97

Finally, we note that the particular submission made by the
applicants set out at [91] above, that because the Commission may refuse
to approve a structure plan under cl 22(c) of the deemed provisions 'on
the basis that clause 15 is not engaged', '[t]herefore, the Tribunal is
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empowered to determine whether a structure plan is required for the
purposes of orderly and proper planning [under cl 15(c) of the deemed
provisions]', is misconceived. Although a structure plan could be refused
under cl 22(c) on the basis that it is incompetent, because it could not
have been prepared under cl 15, the function and discretion of
determining that a structure plan is incompetent, because it could not
have been prepared under cl 15, is not the same function and discretion
as determining, under cl 15, whether the Commission considers that a
structure plan for the area is required for the purposes of orderly and
proper planning.
98

It follows that the Tribunal does not have power to determine that it
considers that a structure plan for the area including the bulge is required
for the purposes of orderly and proper planning under cl 15(c) of the
deemed provisions.

99

Consequently, the proposed structure plan is incompetent and
incapable of approval insofar as it shows the north-eastern part of the
bulge as zoned 'Centre' and 'Residential'. That part of the proposed
structure plan cannot be approved.

Is the proposed structure plan appropriate insofar as it involves changes to
regional reserves and urban development of Bush Forever sites?
100

In light of our decision in relation to issue 1, issue 2 does not strictly
arise for determination. However, because it was the subject of evidence
and submissions, and because it may be relevant to future assessment
involving the site, we will address this issue.

101

The 'land swap' would result in an increase in the area of the coastal
foreshore reserve by 0.17 hectare or 1,700m2. Furthermore, Mr Leckey
expressed the opinion, as a town planner, that the land swap is
appropriate from an environmental perspective. He gave the following
evidence:75
I do believe that it is appropriate. The structure plan is a non-statutory
planning instrument. It's a statement of planning intent that foreshadows
subsequent planning to be undertaken at a later date via statutory
processes. And in this instance it has identified an area that's worthy of
further review and consideration. And there's planning merit to that in
that it's a degraded area, and there stands to be an environmental benefit
based on the evidence we've been shown, through the addition of the

75

ts 364-365, 14 May 2019.
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MRS Foreshore Reserve A further to the south - so an overall improved
environmental outcome.
…
So I think it is appropriate for the structure plan to be able to consider
whether that portion of the bulge is still worthy of conservation in terms
of its regional significance. And, if it's not done via a structure plan
process, there's limited other ways that it can be done. …
102

However, significantly, as Mr Leckey conceded in
cross-examination later in his evidence, in giving the evidence set out in
the preceding paragraph, he did not take into account the evidence given
by the ecological expert witnesses on the previous day (13 May 2019),
'because I wasn't present yesterday to hear that evidence'.76 The Tribunal
had the benefit of expert ecological evidence given by Dr Elizabeth
Mattiske, a plant ecologist with over 40 years' experience, who was
called by the applicants, and Ms Bronwen Keighery, a plant ecologist
with over 30 years' experience, who was called by the Commission.
During a break in their concurrent expert evidence on 13 May 2019,
Dr Mattiske and Ms Keighery marked on an aerial photograph of the
coastal portion of the site what they termed an 'agreed ecological line':77
… of the areas to the east of the [Rogers] physical processes line …
which should be conserved either in a Metropolitan Region Scheme
reserve or in a conservation public open space reserve.

103

The ecological expert witnesses gave joint and unanimous evidence
that, other than in four unvegetated portions which they termed
'the blowouts',78 the whole of the area between the Rogers line to the
west and the agreed ecological line to the east should be conserved,
because of the ecological values of the native vegetation in that area.
The ecological expert witnesses gave evidence that 'Blowout 1', which
occupies essentially the whole of the area proposed to be zoned
'Residential' between POS R and POS S on the right hand plan in
Attachment B to these reasons, has not been 'identified [by them] as
conservation land'.79 The ecological expert witnesses also gave evidence
that, although the blowouts themselves 'don't support natural values, the
vegetation values',80 'there should be planting to … the east of blowouts

76

ts 377, 14 May 2019.
ts 275, 13 May 2019. The agreed ecological line is shown on Exhibit 30 and is reproduced as Attachment C
to these reasons.
78
ts 299, 13 May 2019.
79
ts 274, 13 May 2019 (Ms Keighery).
80
ts 299, 13 May 2019 (Dr Mattiske).
77

Page 59

[2019] WASAT 59
3 and 4 [to] satisfy the Bush Forever criteria … into the long term', 81 in
the form of a strip or strips of native vegetation linking the agreed
ecological line to the north and south of that area.82 'Blowout 3' and
'Blowout 4' are located in the northern half of the area proposed to be
zoned 'Centre' and comprised within proposed 'Coastal Centre R' on the
right hand plan in Attachment B.83
104

We are not satisfied that the 'land swap' proposed by the applicants
of the 'Future MRS Foreshore Reserve A' in the south-western corner of
the site for the north-eastern part of the bulge is appropriate for the
following four reasons.

105

Firstly, and significantly, both of these areas are included within the
agreed ecological line and the unanimous ecological expert evidence
presented to the Tribunal (which we accept) is that both of these areas
should be conserved, because of their ecological values. We, therefore,
accept and prefer the following evidence of Mr Ben Bassett, a town
planner with 15 years' experience and a Senior Planning Officer in the
Department of Planning, Lands and Heritage Policy Team, who was
called by the Commission and was present in the hearing room during
the environmental evidence, over Mr Leckey's evidence on this issue:84
In relation to the bulge, I would take guidance, in particular, from the
environmental witnesses yesterday insofar as they have provided an
agreed line which includes the bulge as a part of the conservation area as
a part of the coastal foreshore reserve they identify as appropriate.

106

Secondly, Ms Keighery gave evidence, which was not contradicted
by Dr Mattiske or questioned by counsel for the applicants, and which
we accept, that 'the shape of … the bulge' follows and comprises 'a full
Q3 dune', that is 'a Quindalup type 3 [dune]', and 'the bulge preserves that
geomorphic feature and all of that Q3 dune'85 that is 'a distinctive natural
feature which the foreshore reserve had aimed to protect …'.86
Furthermore, this evidence of Ms Keighery appears to be consistent with
references in the Technical Report in relation to MRS Amendment
No. 975/33 which refer to the proposal in the Yanchep Coastal Planning
Strategy for some 'additions to the reservation boundary' to 'include
landforms and landscapes of amenity value' and that the 'resultant

81

ts 280, 13 May 2019.
ts 272, 13 May 2019.
83
Blowouts 1, 2, 3 and 4 are shown on Conferral Figures 2.2 and 2.3 to Joint Statement 2 of the Environmental
Experts dated 15 March 2019 (Exhibit 29).
84
ts 372, 14 May 2019.
85
ts 284, 13 May 2019.
86
ts 285, 13 May 2019.
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foreshore reserve varies in depth from the coastline relative to the nature
of coastal dunes' and their relationship with 'topographic features'.87
107

Thirdly, although Dr Mattiske gave evidence that 'the southern area
is less disturbed and in better condition' than the bulge,88 principally,
it appears, because unrestricted access to four-wheel drive vehicles has
been permitted (notwithstanding the reservation under the MRS),89 and
although Dr Mattiske expressed the opinion that 'it would be a fairly
costly, fairly long[-]term exercise' to rehabilitate blown-out areas within
the bulge,90 Ms Keighery gave evidence, which was not contradicted by
Dr Mattiske or questioned by counsel for the applicants, and which we
accept, that 'the disturbed area in the bulge could be rehabilitated'.91

108

Finally, it does not appear that the delineation of the 'Future MRS
Foreshore Reserve A' in the south-western corner of the site has been
properly developed and thought-through by the applicants. As indicated
earlier, the 'land swap' concept only emerged in the amendments made
to the proposed structure plan in the course of this proceeding, in
September 2018. As can be seen on the right hand plan in Attachment B
to these reasons, the 'Future MRS Foreshore Reserve A' would have a
straight southern boundary corresponding with the southern boundary of
the site. However, as Ms Keighery said in evidence:92
… a straight line across every geomorphic feature is not a good boundary
for the maintenance of the quality of the vegetation.

109

Dr Mattiske did not give any contrary evidence. Mr Leckey, who
is the 'author' of the amendments made to the structure plan in September
2018, conceded that there has not been any consultation with the
landowner of the property to the south,93 nor with the Environmental
Protection Authority or any other State authority in relation to the 'swap'
idea.94 Indeed, when Mr Leckey was asked in cross-examination as to
whether he agrees that the 'Future MRS Foreshore Reserve A' in the
south-western corner of the site 'would probably have to include a

87

Respondent's section 24 bundle (Exhibit 11.2) tab 33 page 1257.
ts 281, 13 May 2019.
89
Dr Mattiske referred to aerial photographs from the early 2000s indicating that, at that time, 'the vegetation
that was in that bulge or node was virtually relatively intact': ts 288, 13 May 2019.
90
ts 282, 13 May 2019.
91
ts 285, 13 May 2019.
92
ts 287, 13 May 2019.
93
ts 456, 15 May 2019.
94
ts 460, 15 May 2019.
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reservation of additional land … south of that land and inside someone
else's' land', he replied:95
Not necessarily. I haven't put my mind to what's happening on the other
side of the fence, so to speak.

Is the proposed structure plan appropriate in terms of the location and size
of coastal foreshore reserve?
SPP 2.6 - 'the values, functions and uses prescribed'
110

We reviewed the provisions of SPP 2.6 earlier in these reasons at
[57]-[69]. The most significant provisions of SPP 2.6 in relation to
whether the proposed structure plan is appropriate in terms of the
location and size of coastal foreshore reserve are cl 5.9 and cll 1 and 2 of
Sch One. For ease of reference and in order to emphasize certain parts
of the text for the purposes of the analysis which follows, we will set out
those provisions again here. Clause 5.9 of SPP 2.6 states as follows:96
5.9

95
96

Coastal foreshore reserve
(i)

Coastal foreshore reserves are required to accommodate
a range of functions and values. While local and site
specific considerations will vary, the delineation of a
coastal foreshore reserve will include the consideration
of, and protection for, significant natural features such as
coastal habitats and, for their biodiversity,
archaeological,
ethnographic,
geological,
geo-morphological, visual or wilderness, biodiversity
and ecosystem integrity, heritage, landscape, seascape,
and visual landscape values; likely impacts of coastal
hazards; and opportunities for public access, public
recreation needs and safety to lives and property.
Schedule One provides guidance on how to estimate the
potential impacts of coastal hazards, however, this is
only one input into the determination of a coastal
foreshore reserve, which will be required to demonstrate
that the values, functions and uses prescribed are
available at the end of the planning timeframe.

(ii)

The required coastal foreshore reserve will vary
according to the circumstances of any particular
proposal. Each proposal must be assessed on its merits
having regard to this policy, including the principles and

ts 378, 14 May 2019.
Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 827 (emphasis added).
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guidelines of Schedule One and the Coastal Planning
Policy Guidelines.

111

(iii)

Ensure that the identification of land to be set aside for
public ownership for management, public access,
recreation, and conservation is undertaken during the
planning process. Generally this land should be given
up free of cost at the time of development, subdivision
or strata subdivision, over and above the required
provision of public open space.

(iv)

Support vesting of the coastal foreshore reserve in the
relevant local government for the purposes of coastal
foreshore management, public access, recreation and
conservation.
Where the land has significant
conservation value, vesting should generally be with the
state [sic] body responsible for the conservation estate.
Opportunities to improve and protect the conservation
values of freehold land should also be pursued.

(v)

Ensure that the coastal foreshore reserve is separated
from adjacent development in a way that provides a clear
demarcation between public and private land.

Clauses 1 and 2 of Sch One of SPP 2.6 state as follows:97
1.

Introduction

The specific objective of this Schedule is to provide guidance for
calculating the component of the coastal foreshore reserve required to
allow for coastal processes. The width calculated from this Schedule
does not delineate a coastal foreshore reserve width. Factors other
than coastal processes will often require additional width and should be
considered on a case-by-case basis. These factors include biodiversity
and ecosystem integrity, landscape, seascape, visual landscape,
indigenous and cultural heritage, public access, recreation values and
safety to lives and property.
The component of the coastal foreshore reserve to allow for coastal
processes should be sufficient to mitigate the impacts of coastal hazards
(including erosion and inundation) by allowing for landform stability,
natural variability and climate change. Notwithstanding this, where the
effects of coastal processes would ordinarily preclude development, but
where application of those policy measures are not realistic nor feasible,
coastal hazard risk management and adaptation planning (Section 5.5)

97

Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 832 (bold emphasis original, italics emphasis
added).
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should be undertaken to reduce the risk from coastal hazards over the full
planning timeframe, to an acceptable level.
An appropriate coastal foreshore reserve will include a component to
allow for coastal processes and be of an appropriate width to ensure a
coastal foreshore reserve continues to provide the values, functions and
uses prescribed should the coastal processes be realised over the
planning timeframe (Policy measures 5.9 [i]).
2.

Planning time frame [sic]

These guidelines are based on a 100-year time frame [sic] from when a
subject proposal is being assessed.
112

Furthermore, cl 5.1(ii) of SPP 2.6 provides that the policy measures
in SPP 2.6 'where relevant should be read in conjunction with … the
Coastal Planning Guidelines prepared and endorsed under this policy'.
The State Coastal Planning Policy Guidelines (Coastal Planning
Guidelines) were prepared and endorsed by the Commission under
SPP 2.6 in December 2012 and published on 30 July 2013. Of particular
significance in relation to the issue as to whether the proposed structure
plan is appropriate in terms of the location and size of coastal foreshore
reserve is cl 8 of the Coastal Planning Guidelines which concerns
'Coastal Foreshore Reserve'. This clause includes the following two
paragraphs:98
The varied and unique nature of the coastal environment in Western
Australia requires that flexible approaches are used in foreshore reserve
planning and management. This policy advocates the use of the
biological and physical features associated with coastal environments
and its values, functions, uses and pressures to determine foreshore
reserve areas. This approach allows flexibility and 'outcome-based'
decision-making by considering a range of criteria rather than using a
nominal 'setback' requirement. It is a sustainable approach to foreshore
reserve management and does not restrict the social and economic
opportunities of the coastal environment while adequately protecting the
values, functions, and uses of foreshore reserves.
An appropriate coastal foreshore reserve will include the allowance for
physical processes (as per Schedule One) and appropriate width to
ensure a coastal foreshore reserve is maintained should the physical
processes impacts be realised over the planning timeframe.
In determining an appropriate foreshore reserve width, the intent is that
all the values, functions and uses prescribed for current foreshore

98

Respondent's section 24 bundle (Exhibit 11.1) tab 16 page 854 (emphasis added).
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reserves today will be available at the end of the planning timeframe.
Figure 6 shows a diagrammatic example of this.
113

114

Although cl 5.9(ii) of SPP 2.6 recognises that the 'required coastal
foreshore reserve will vary according to the circumstances of any
particular proposal' and that each proposal 'must be assessed on its merits
having regard to this policy' and cl 1 of Sch One of SPP 2.6 recognises
that factors other than coastal processes 'should be considered on a
case-by-case basis',99 a consistent expression which is used in each of
cl 5.9 of SPP 2.6, cl 1 of Sch One of SPP 2.6 and cl 8 of the Coastal
Planning Guidelines to convey a fundamental and central planning
principle expressed in SPP 2.6 is that 'the values, functions and uses
prescribed' for the current foreshore are to continue to be available at the
end of the 100-year planning timeframe. The specific, consistent
expressions of this planning principle in the coastal planning framework
are:100
•

'Schedule One provides guidance on how to estimate the
potential impacts of coastal hazards, however, this is
only one input into the determination of a coastal
foreshore reserve, which will be required to demonstrate
that the values, functions and uses prescribed are
available at the end of the planning timeframe' (cl 5.9(i)
of SPP 2.6);

•

'An appropriate coastal foreshore reserve will include a
component to allow for coastal processes and be of an
appropriate width to ensure a coastal foreshore reserve
continues to provide the values, functions and uses
prescribed should the coastal processes be realised over
the planning timeframe' (cl 1 of Sch One of SPP 2.6);
and

•

'In determining an appropriate foreshore reserve width,
the intent is that all the values, functions and uses
prescribed for current foreshore reserves today will be
available at the end of the planning timeframe' (cl 8 of
the Coastal Planning Guidelines).

The provisions of SPP 2.6 which express the planning principle that
'the values, functions and uses prescribed' for the current foreshore are to

99

Clause 6 of SPP 2.6 also states that SPP 2.6 is to be 'applied to each case under consideration on its merits,
using the best available information, common sense and a precautionary approach'.
100
Emphasis added.
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continue to be available at the end of the 100-year planning timeframe
also 'prescribe' what those 'values, functions and uses' are, where relevant
to a particular case. In the circumstances of and on the evidence in this
case, which we discuss below, the relevant values, functions and uses
prescribed in SPP 2.6 are:

115

•

'biodiversity and ecosystem integrity' (cl 5.9(i) and cl 1
of Sch One);

•

'visual landscape values' (cl 5.9(i)) / 'visual landscape'
(cl 1 of Sch One);

•

'opportunities for public access' (cl 5.9(i)) / 'public
access' (cl 1 of Sch One); and

•

'public recreation needs' (cl 5.9(i)) / 'recreation values'
(cl 1 of Sch One).

Moreover, immediately after the words in the final bullet point set
out at [113] above, cl 8 of the Costal Planning Guidelines states that
'Figure 6 shows a diagrammatic example of this', that is a diagrammatic
example of meeting 'the intent … that all the values, functions and uses
prescribed for current foreshore reserves today will be available at the
end of the planning timeframe'. Figure 6 of the Coastal Planning
Guidelines is as follows:101

Figure 6. Coastal foreshore reserve – sandy coast example

101

Respondent's section 24 bundle (Exhibit 11.1) tab 16 page 855.
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116

Significantly, the current foreshore reserve adjoining the site
comprises a sandy coast, like the example in Figure 6 of Coastal Planning
Guidelines. It is the clearly expressed planning intent of SPP 2.6 and the
Coastal Planning Guidelines that, at the end of the 100-year planning
timeframe, relevantly, in this case, when coastal processes are likely to
have reached the Rogers line, there will be a sufficiently wide and
continuous public foreshore reserve landward of the Rogers line, of the
nature shown in Figure 6 of the Coastal Planning Guidelines, to maintain
'the values, functions and uses prescribed' for the current foreshore.

117

As indicated earlier, in the circumstances of and on the evidence in
this case, the relevant values, functions and uses for the current foreshore
which, under the coastal planning framework, should be maintained in
2120, are biodiversity and ecosystem integrity, visual landscape and
public access and recreation. The Tribunal heard concurrent expert
evidence in relation to coastal foreshore reserve in separate panel
sessions from plant ecologists, landscape architects and town planners.
After referring to the required coastal foreshore reserve to accommodate
the impacts of sea level rise and other coastal processes consequent upon
climate change, we will discuss the ecological, landscape and planning
expert evidence in relation to coastal foreshore reserve. We will then set
out our conclusion in relation to whether the proposed structure plan is
appropriate in relation to the location and size of coastal foreshore
reserve.

Coastal foreshore reserve to accommodate impacts of coastal processes
118

Clause 1 of Sch One of SPP 2.6 begins by stating that the 'specific
objective' of the Schedule is to 'provide guidance for calculating the
component of the costal foreshore reserve required to allow for coastal
processes'.102 As indicated earlier, it is an agreed fact in this proceeding
that '[t]he component of the coastal foreshore reserve required to allow
for coastal processes per Schedule One of [SPP 2.6] is that determined
by [the Rogers line]'.103

119

Subject to the determination of issue 4 in this proceeding,
concerning whether the SUCZ is appropriate, it follows from the
agreement as to the Rogers line and the terms of cl 1 of Sch One of
SPP 2.6 and cl 8 of the Coastal Planning Guidelines that the portion of
the site seaward of the Rogers line should be designated as coastal
foreshore reserve to allow for the public management of the coastal

102
103

Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 832.
Statement of agreed facts: North Two Rocks Coastal Processes Allowance (Exhibit 9) [1].
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processes which are likely to occur over the next 100 years. However,
as is stated with emphasis in cl 1 of Sch One of SPP 2.6 (and as is also
clear from cl 5.9 of SPP 2.6 and cl 8 of the Coastal Planning
Guidelines):104
The width calculated from this Schedule does not delineate a coastal
foreshore reserve width.
120

As indicated earlier, in addition to the coastal foreshore reserve
required seaward of the 100-year physical processes line, cl 1 of Sch One
of SPP 2.6 requires that there be a coastal foreshore reserve landward of
the 100-year physical processes line which is of an appropriate width
'to ensure a coastal foreshore reserve continues to provide the values,
functions and uses prescribed should the coastal processes be realised
over the planning timeframe'.105 As also indicated earlier, in the
circumstances of and on the evidence in this case, this includes
biodiversity and ecosystem integrity, visual landscape and public access
and recreational values, functions and uses.

121

We acknowledge that the applicants' predecessor in title ceded the
land adjoining the site, which comprises the present coastal foreshore
reserve, to the Crown, without compensation, in 1997. However,
as Mr Bassett said in evidence:106
The existing coastal foreshore reserve has been determined on an
assessment that is now 24 years old. This is out-dated … knowledge and
information has substantially progressed, which indicates the coastal
foreshore reserve needs to be increased (as was the case 24 years ago
when the current coastal foreshore reserve width was identified from the
existing one at that time). For example, the SPP 2.6 sea level rise
requirement of 0.9m alone requires an increased physical processes
allowance of 52m more than the previous SPP 2.6 (2003) requirement.
Also it is not clear in the [Yanchep Coastal Planning Strategy] what sea
level rise value has been considered in the assessment. Furthermore, the
previous assessment does not account for the SPP 2.6 requirement for the
provision of land, not vulnerable at the end of the planning timeframe of
100 years being available for public access, recreation and conservation.
Consequently and in accordance with SPP 2.6, an appropriate coastal
foreshore reserve, beyond the existing one established under MRS
Amendment No. 975/33, and proposed in the [proposed structure plan],
should be provided for within the North Two Rocks area.

104

Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 832.
Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 832.
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Statement of Ben Bassett (Exhibit 37) dated 10 May 2018 [88]-[89].
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Ecological evidence
122

As indicated earlier, the ecological expert witnesses, Dr Mattiske
and Ms Keighery, gave unanimous evidence that the ecological values of
the vegetation to the west of their 'agreed ecological line' and to the east
of the Rogers line are such that that land should be conserved.
Furthermore and significantly, the ecological expert witnesses gave
unanimous evidence that, in their opinion, the area to the west of the
agreed ecological line and to the east of the Rogers line should be
reserved for 'Parks and Recreation' under the MRS, rather than as
'Conservation Public Open Space' under DPS 2, having regard to the
ecological values of that land. Ms Keighery gave the following
evidence:107
… in my opinion, [P]arks and [R]ecreation reservation is consistent with
… the Bush Forever site, and that should be maintained.

123

Dr Mattiske gave the following evidence:108
… we should at least maintain as much of the native vegetation as
possible to minimise the vulnerability of this area through erosion. …
And to that effect, MRS [P]arks and [R]ecreation on the coast would
seem the appropriate categorisation, and in some areas where we're trying
to pick up some of the ecological values, I think the conservation in some
instances outside the blowouts should be also included. The blowouts, I
think we've agreed, don't support natural values, the vegetation values.

124

Given their qualifications and experience, we accept the joint and
unanimous evidence of the ecological expert witnesses. In terms of
maintaining biodiversity and ecosystem integrity, in particular ecological
values, functions and uses at the end of the planning timeframe, the
proposed structure plan is significantly inadequate and inappropriate in
terms of the location and size of coastal foreshore reserve, both because
there are substantial areas to the west of the agreed ecological line which
are not proposed to be conserved by the proposed structure plan (either
by reservation for 'Parks and Recreation' under the MRS or by
reservation as 'Conservation Public Open Space' under DPS 2) and
because, on their evidence, the ecological values are best conserved by
MRS 'Parks and Recreation' reservation, rather than 'Conservation Public
Open Space' reservation under the local planning scheme.

125

Exhibit 30, which depicts the agreed ecological line, is reproduced
as Attachment C to these reasons. Working from the northern boundary

107
108

ts 298, 13 May 2019.
ts 299, 13 May 2019.
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of the site to the south, it is clear from Attachment C that the location and
size of coastal foreshore reserve proposed is significantly inadequate,
because there is an area to the north of POS R and to the south of POS Q
which should be conserved, in consequence of ecological values, but is
not, and none of the area within the agreed ecological line to the
south-east of POS S and to the north-west of the bulge is proposed to be
conserved as coastal foreshore reserve. This is a significant failure of the
proposal, given that it interrupts the north-south linkage of vegetation
along the foreshore. As Ms Keighery said in evidence which was not
questioned or contradicted and which we accept:109
The north-south linkage is one of the primary natural values of foreshore
reserves, providing a naturally vegetated corridor for the movement of
fauna and plant genetic material through pollination and seed dispersal.
126

The agreed ecological line and the planting of a strip or strips of
native vegetation to the east of Blowouts 3 and 4, linking the agreed
ecological line to the north and south of that area, would maintain the
north-south linkage of vegetation along the foreshore.

127

Furthermore, on the joint evidence of Dr Mattiske and Ms Keighery,
POS R, POS Q and POS S should, together with contiguous areas within
the agreed ecological line, be reserved for 'Parks and Recreation' under
the MRS, rather than as 'Conservation Public Open Space' under DPS 2.

128

Finally, as indicated earlier and is apparent from Attachment C, the
location and size of coastal foreshore reserve in the proposed structure
plan is inadequate, in terms of ecological values, functions and uses, in
the area of the bulge, which is proposed to be zoned 'Centre' and
'Residential', and in the area between the bulge and 'Future MRS
Foreshore Reserve A', which is proposed to be zoned 'Residential', but
which is within the agreed ecological line.

Landscape evidence
129

The Tribunal had the benefit of landscape expert evidence from
Mr Howard Mitchell, a landscape architect with over 40 years'
experience, who was called by the applicants, and Ms Cara Clifton,
a landscape architect with 13 years' experience, who was called by the
Commission.

130

There is a significant difference of professional opinion between
Mr Mitchell and Ms Clifton as to the landscape amenity values which

109

Supplementary witness statement of Bronwen Jean Keighery dated 7 February 2019 (Exhibit 27) [27(b)].
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should appropriately exist in the coastal part of the site at the end of the
100-year planning timeframe.
131

Mr Mitchell considers that 'on the basis of a community study that
was done some time ago … [in which] I think it was something like under
a third of the people engaged thought that within an urban area there
should be a broad native strip of vegetation'110 and as 'we are dealing with
[an] urban beach in an urban area'111:112
I am saying that I think it's reasonable that a community in a 100 years'
time may well find it extremely appropriate to have an interface with the
beach that's linear as it does elsewhere in metropolitan Perth.

132

Whereas the existing character of the foreshore adjoining the site is
broad and natural, with narrow sandy beaches and vegetated dunes
behind, Mr Mitchell considers that 'it's quite appropriate within an urban
area to look at linear development' along the coast.113 He therefore
considers that the proposed structure plan is appropriate in terms of the
coastal foreshore at the end of the 100-year planning timeframe north of
the base of the bulge being restricted to road reserves between POS U
and POS S and between POS S and POS R, as shown on Attachment A
to these reasons.

133

In contrast, Ms Clifton is of the opinion that 'there needs to be
additional land to enable future communities the same level of amenity
to that enjoyed presently'.114 Ms Clifton expressed the following
reasoning for her opinion:115
This community is going to be established with a … generous foreshore
reserve in place. So as that foreshore [is] decreased and reduced, it's also
possible and in my opinion likely that that would be quite disturbing to
the community to see the loss of that foreshore reserve from 150 metres
down to 50 metres in the timeframe that someone might own their house.

134

We prefer Ms Clifton's evidence over Mr Mitchell's evidence on
this aspect for three reasons. First, although it is correct, as Mr Mitchell
said, that there is no existing community on the site, as Ms Clifton
observed, '[t]his community is going to be established with a generous
foreshore reserve in place'.116 Thus, the existing broad and natural
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foreshore, comprising sandy beaches and vegetated dunes, will form an
integral part of the visual landscape character of the locality and provide
significant opportunities for public access and recreation at the time
when the community on the site is established, and for some period
thereafter, given the width of the current coastal foreshore reserve.
Furthermore, as Ms Clifton said, it is likely that, within the lifetime of
residents of the structure plan area, sea level rise and other coastal
processes consequent upon climate change will result in the appreciable
loss of coastal foreshore reserve. This phenomenon, as Ms Clifton said,
is likely to be 'quite disturbing to the community'. 117 As cl 2.1 of
SPP 2.6 recognises, 'the overall effect of [coastal] values contributes to
the psychological wellbeing and health of the Western Australian
community'. The loss of coastal values within the incoming community's
lifetime is likely to be detrimental to the wellbeing of that community.
135

In our view, the impact of climate change and consequent sea level
rise and other coastal processes on visual landscape amenity and public
access and recreational values, uses and functions enjoyed by members
of the incoming population on the site is far more relevant and significant
in terms of the correct and preferable decision in this review than the
results of 'a community study that was done some time ago' involving
residents of other areas in the Perth Metropolitan Region.118

136

Furthermore, Ms Clifton's evidence in this respect was supported
by the evidence of Professor Neil Foley, a consultant town planner with
over 40 years' experience, who was also called by the Commission.
Professor Foley referred to Ms Clifton's evidence, in effect, that
'a depleted foreshore reserve and a reduced level of physical and visual
amenity during the 100 year planning timeframe … will substantially
change the community's experience of the coast', and then gave the
following evidence:119
I agree that a wider foreshore reserve than proposed should be provided,
particularly in the northern half of the structure plan area to maintain
amenity, including public access and use of the coast, landscape values,
as well as conservation and other values, at the end of the 100 year
planning timeframe.

137

The second reason why we prefer Ms Clifton's evidence over
Mr Mitchell's evidence in relation to this matter is that we find
Ms Clifton's evidence to be consistent with the fundamental and central
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planning principle expressed in SPP 2.6 requiring the coastal foreshore
reserve 'to demonstrate that the values, functions and uses prescribed are
available at the end of the planning timeframe' (cl 5.9(i)), whereas
Mr Mitchell's evidence is not consistent with this intent. SPP 2.6
requires a careful analysis of the circumstances and merits of the
particular case, not an assessment based on experience of other areas.
Furthermore, as indicated earlier, cl 8 of the Guidelines states that Figure
6 'shows a diagrammatic example' of meeting the intent of SPP 2.6 'that
all the values, functions and uses prescribed for current foreshore
reserves today will be available at the end of the planning timeframe'.
Figure 6 shows that, in the case of a sandy coast, such as the coastal
foreshore reserve adjoining the site in this case, there should be a
'[f]oreshore reserve remaining maintaining the values, functions and
uses' at the end of the planning timeframe. As diagrammatically
indicated on Figure 6, the clear intent of the coastal planning framework
is that where there is a broad and natural, and continuous, sandy
foreshore at present, including beach face and vegetated dunes behind,
as in the circumstances of this case, there should continue to be a
sufficiently wide coastal foreshore reserve seaward of urban
development at the end of the 100-year planning timeframe to enable the
current values, uses and functions of the coastal foreshore reserve to be
maintained. Figure 6 indicates that the width of the coastal foreshore
reserve in 100 years may not necessarily be as generous as the current
foreshore reserve. However, it also plainly indicates that, where there is
a sandy coast, as in the present case, there should continue to be a broad
and natural, and continuous, coastal foreshore reserve in 100 years' time.
Mr Mitchell's opinion that 'the values that this urban cell will have …
can be accommodated in a linear fashion at the end of the planning
period'120 is clearly inconsistent with the planning intent of SPP 2.6
applied to the facts and circumstances of this particular case.
138

Mr Mitchell expressed the opinion that providing a sufficient
foreshore reserve to enable a broad foreshore to be retained in 100 years'
time is 'problematic in recreational terms' within that period, because it
results in 'long treks to the beach'121 as well as 'a security issue'.122
However, as Mr Mitchell conceded in cross-examination, these issues
'could be partly solved for those people with vehicles' where parking is
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provided in foreshore nodes closer to the beach face until the foreshore
recedes.123
139

The third reason why we prefer Ms Clifton's evidence over
Mr Mitchell's evidence in relation to this matter is that Ms Clifton has,
whereas Mr Mitchell has not, given adequate consideration to the need
for the availability, at the end of the 100-year planning timeframe, of
visual landscape amenity and public access and recreational values, uses
and functions conferred by the district beach and the northern local beach
shown in the DSP proximate to the site. As can be seen on the right hand
plan in Attachment B to these reasons, the current location of the district
beach (which, as indicated earlier, is referred to on Figure 17 of the DSP
as 'Durrs Beach' and identified as a 'surf break') is to the west of proposed
POS U. Mr Mitchell gave evidence, with which Ms Clifton agreed and
which we accept, that there is sufficient area in POS U to accommodate
facilities and amenities suitable for a district beach. As Mr Mitchell said,
POS U 'accommodates an appropriate level of facilities and the beach
itself is not far away and can be easily walked to'.124 However, while it
is correct that, at present, the district 'beach itself [which is to the west of
POS U] is not far away and can be easily walked to', it is not likely to be
the case in 100 years' time, because the Rogers line immediately abuts
the western boundary of POS U and consequently it is unlikely that there
will be an adequate beach face to the west of POS U in 2120.
As Mr Leckey acknowledged in concurrent evidence, at the end of the
100-year planning timeframe, 'I assume [POS U] would need to be
walled or something to stop it from further falling into the ocean'.125

140

The DSP does not indicate how much area is required for a district
beach face. However, Ms Clifton gave evidence, which was not
questioned or contradicted and which we accept, that comparable district
beaches at Trigg, Leighton and Coogee have a minimum beach face
depth of 50 metres 'to enable … passive and active beach activities such
as fishing, walking, jogging, sunbathing, and sports'.126 The DSP states
that the district beach sites referred to 'are all characterised by sandy
beaches suitable for swimming'.127 Furthermore, the provision of
adequate beach face for the district beach proximate to the site at the end
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of the 100-year planning timeframe is particularly important, because, as
Professor Foley said in evidence:128
… my point was that POSU 1.9 hectares will be all that's left. There will
have to be a sea wall or something to protect it from 100 years on, the
coastal process allowance line was (indistinct) by erosion, and this will
be exacerbated by - further and further south when many subdivisions
have been approved over the years not taking into account the sea level
rise predicted by the 2013 of SPP 2.6. So the erosion further south may
be significant. So further north here that we go applying the new policy
becomes even more important, because there mightn't be much
recreational space along the entire length of the coast.
141

Professor Foley's evidence in this regard was not questioned or
contradicted and we accept it. It is also consistent with Mr Leckey's
evidence that the approved structure plan for the land to the south of the
site 'does not include any requirement for the identification or ceding of
any "additional foreshore" on the landward side of the physical processes
line'.129

142

In light of this evidence, there is likely to be significant need for the
provision of adequate beach face for the district beach proximate to the
site, because it is likely to be utilised not only by the 27,000 residents of
the site, but residents of areas to the south, where there may not be
adequate beach face at designated district or local beaches, because
structure plans and subdivisions have historically been approved without
requiring designation and cession of coastal foreshore reserve landward
of the 100-year physical processes line.

143

The district beach in 100 years' time could potentially be
accommodated to the south of POS U, in the base area of the bulge.
Although the Rogers line traverses part of that area, there would remain
adequate space for a district beach face. However, in terms of
maintaining ecological values, functions and uses, accommodating the
district beach in that location would be inappropriate, because that area
is generally covered with coastal vegetation and is comprised within the
agreed ecological line which the ecological expert witnesses consider
should be conserved for its ecological values.

144

The logical location of the district beach in 100 years' time is in the
location of 'Blowout 3' referred to by the ecological expert witnesses,
which is to the north of POS U, in the area proposed to be zoned 'Centre'
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and 'Residential' with a residential density coding of 'R60-R100'.
As Ms Keighery said in evidence, both of the ecological expert
witnesses' joint witness statements envisaged and 'referred to [the
blowout areas] being used for the local and district beaches'.130
145

Furthermore, as indicated earlier, the DSP shows a local beach in
the coastal foreshore reserve adjoining the northern part of the site and
identifies it is a 'proposed future dog exercise beach'.131 Mr Mitchell
gave evidence, which was not questioned or contradicted and which we
accept, that required local beach facilities are 'very, very modest' and
consist essentially of benches and showering facilities, together with
sufficient car parking.132 We accept Mr Mitchell's evidence that the
facilities for the northern local beach could be accommodated within the
road reserve adjoining the area proposed to be zoned 'Residential' with a
residential density coding of 'R60-R100', between proposed POS R and
POS S. However, Mr Mitchell did not say where the actual beach would
be located in 100 years' time. The Rogers line immediately abuts the
proposed road reserve adjoining the proposed residential area. It is
therefore unlikely that there will be an adequate beach face in 100 years'
time proximate to the northern part of the site. Given that the DSP
provides for a local beach including a 'proposed future dog exercise
beach' in this location, the proposed structure plan is inadequate. The
logical location of the local beach face (and facilities) in 100 years' time
is in the location of 'Blowout 1' referred to by the ecological expert
witnesses, which is in the area proposed to be zoned 'Residential' with a
residential density coding of 'R60-R100' and the adjoining road reserve.
Although there is no evidence as to the required width of the beach face
of a local beach, the DSP states that the length of a local beach is
approximately 200 metres.133

146

Finally on this aspect, the applicants submit, based on Mr Leckey's
evidence134 that:135
To provide values, functions and uses for the future communities, the
decision[-]maker is best informed by the present planning approaches in
urban beach areas. There are many areas of the urban coast such as North
Cottesloe, North Beach and Hillarys (outside of areas where a district or
local beach is accessible) in which coastal amenity is provided within
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wide road reserves, which separates the public realm and private
development.
147

We do not accept this submission in the circumstances of this case.
SPP 2.6 requires a careful, site specific assessment of the merits and
circumstances of each case, guided by the planning principles expressed
in the policy. As discussed earlier, the character of the existing foreshore
adjoining the site is broad and natural, and continuous, with narrow
sandy beaches and vegetated dunes behind. Furthermore, that broad and
natural, and continuous, foreshore will be experienced and appreciated
by the incoming population on the site. Having regard to SPP 2.6, the
decision-maker is 'best informed' by identifying the values, functions and
uses prescribed for the current foreshore and requiring that there be a
coastal foreshore reserve in 100 years' time that maintains and provides
those values, functions and uses.

148

Furthermore, the areas referred to by the applicants were established
urban areas well before SPP 2.6. As Mr KM Pettit SC, who appeared
with Mr IA Repper on behalf of the Commission, said in closing
submissions:136
… my learned friend in this context referred the [T]ribunal to the
precedents of Trigg and Cottesloe as if they are precedents to be
followed. It really shouldn't need to be said. They are areas which were
built out long before anybody thought of coastal erosion or sea level rise.
We do not know where the coastal processes line is at Trigg or Cottesloe.
For all the [T]ribunal knows, for all that council knows, the coastal
processes line might be halfway through the Ocean Beach Hotel. That is
not a precedent to follow.

Planning evidence - 'coastal foreshore reserve' vs 'public open space'
149

As indicated earlier, the applicants propose an area of public open
space referred to as 'POS U' proximate to the current location of the
district beach. Mr Leckey gave the following evidence in relation to POS
U:137
Whilst this area could potentially be designated as foreshore reserve,
POS U is more appropriately designated as public open space in my
opinion. Given its location between a tourism based activity centre and
the coast, it provides a broader function, or range of functions than just
'foreshore' and will allow for a greater range of infrastructure and uses to
be incorporated within the public open space than if it were foreshore
reserve. This is consistent with the approach that was taken at Lot 9
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Jindalee ("Eden Beach Estate"), as described in paragraph 19 and
Attachment 3 of Mr Mitchell's supplementary evidence dated
21 December 2018.
By allocating it as public open space in lieu of foreshore reserve, it will
enable the developer to seek to develop and maintain the park at an early
stage in order to promote activation of the area. As a foreshore reserve
there is less incentive for this to occur as it does not form part of the 10%
POS contribution pursuant to Element 4 of Liveable Neighbourhoods
(Respondent's Bundle, Tab 10, pg. 420).
150

As also indicated earlier, the proposed structure plan designates
areas of 'Conservation Public Open Space' in the northern part of the site,
including POS R, POS Q, POS S and POS T proximate to the coast.
In his witness statement, Mr Leckey explained that the nomination and
inclusion of these areas as 'public open space' is based on two of the
City's local planning policies, namely Local Planning Policy 1.1:
Conservation Reserves (LPP 1.1) and Local Planning Policy 4.3: Public
Open Space (LPP 4.3). Clause 2.1 of LPP 4.3 states as follows:138
A minimum 10% of the gross sub-divisible area shall be ceded as POS
as per Liveable Neighbourhoods.

151

Clause 3.8 of LPP 4.3 states as follows:139
A minimum of three percent (3%) of the gross sub-divisible area shall be
provided as POS for the purposes of conservation and recreation where
any of the following significant natural assets exist:

138
139

•

Threatened and Priority Ecological Communities;

•

Declared Rare and Priority Flora Species;

•

Specially Protected and Priority Fauna Species;

•

Matters of National Environmental Significance (as per The
Environment Protection and Biodiversity Conservation Act
1999);

•

Wetlands (in accordance with Schedule 1);

•

Karstic features e.g. caves and pinnacles;

•

Vegetation complexes with less than 30% of their original extent
remaining (as detailed in the City's Local Biodiversity Strategy);

Further joint supplementary document bundle (Exhibit 14) tab 1 page 4.
Further joint supplementary document bundle (Exhibit 14) tab 1 page 6.
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•

Coastal Vegetation;

•

Significant Trees (as defined by the City's Tree Preservation
Policy).

POS provided for this purpose should be ecologically viable and meet
the minimum viability criteria described in Schedule 5.
152

Clause 3.10 of LPP 4.3 states as follows:140
Subject to nature POS being accessible by the public in accordance with
Schedule 2 (including fenced areas with controlled access), the City will
accept the inclusion of nature POS as unrestricted POS.

153

LPP 1.1 contains the following definition of the term 'Conservation
Reserve' relied on by Mr Leckey:141
'Conservation Reserve' – Conservation reserves are areas of Nature
POS that are allocated as 'Conservation' classification under DPS 2 for
the sole purpose of conserving and protecting the natural environment
such as flora, fauna and other biodiversity values.

154

Mr Bassett142 and Mr Vincent McMullen, who is a town planner
with over 30 years' experience and holds the position of Director in the
Strategic and Engagement Division of the Department of Planning,
Lands and Heritage, and who was also called to give evidence by the
Commission,143 both disagree with Mr Leckey's evidence that it is
appropriate to designate POS U, POS R, POS Q, POS S and POS T as
'public open space', as opposed to 'coastal foreshore reserve' reserved for
'Parks and Recreation' under the MRS.

155

As indicated earlier, Mr Leckey expressed the opinion that '[b]y
allocating [POS U] as public open space in lieu of foreshore reserve, it
will enable the developer to seek to develop and maintain the park at an
early stage in order to promote activation of the area'.144 He gave
essentially the same evidence orally:145
… there will be a requirement for the applicant[s] to not only (indistinct)
but also to develop the POS to a certain standard as part of the subdivision
of the land agreement. In my experience in working with major land
developers, it is often a desire to bring major POS areas on early and to
up spec them, for want of a better term, to stimulate activity and sales
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into an area. By allocating this as POS, there's increased incentive for
them to do that because it forms part of that 10 per cent. So it's more
efficient is the land and the - whatever budget they might have to deliver
that land.
156

However, immediately after he gave this evidence, Mr Leckey
made the following concession:146
PETTIT, MR: If, contrary to that thesis, this area which is designated
POSU is instead held by the [T]ribunal or the [C]ommission to be in
foreshore, I suggest to you that exactly the same incentives, motivations
will apply as you've just described.
WITNESS, LECKEY: Potentially.
…
PETTIT, MR: … The question is if this land were, at the end of the
day, at the end of these proceedings, designated foreshore reserve and not
POS, it's exactly the same commercial imperatives to develop it would
exist. That's my suggestion to you. What do you say to that?
WITNESS, LECKEY: I mean, there would still be, and this is only my
view based on my experience in working with these developers, is that
there would still be a desire to get a level of amenity in there at an early
point in time.

157

Thus, ultimately, whether POS U is designated as 'public open
space' or as 'coastal foreshore reserve', Mr Leckey's evidence is that it is
likely that the applicants 'would still [have] a desire to get a level of
amenity in there at an early point in time'.

158

Furthermore, we do not accept Mr Leckey's evidence that it is
appropriate to designate the areas identified as POS U, POS R, POS Q,
POS S and POS T as 'public open space' and prefer Mr Bassett's and
Mr McMullen's evidence that these areas (and, as discussed earlier,
additional areas) should be designated as 'coastal foreshore reserve'.
This is because Mr Leckey's evidence on this aspect is inconsistent with
SPP 2.6 and Liveable Neighbourhoods, whereas Mr Bassett's and
Mr McMullen's evidence is consistent with these key policies.
As indicated earlier, cl 5.9(iii) of SPP 2.6 states as follows:147
Ensure that the identification of land to be set aside for public ownership
for management, public access, recreation, and conservation is
undertaken during the planning process. Generally this land should be
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given up free of cost at the time of development, subdivision or strata
subdivision, over and above the required provision of public open space.
159

160

Thus, SPP 2.6 expressly distinguishes between 'coastal foreshore
reserve', on the one hand, and 'public open space', on the other hand, and
provides that the former is required in addition to the latter.
Liveable Neighbourhoods is:148
… an operational policy for the design and assessment of structure plans
(regional, district and local) and subdivision, for new urban
(predominantly residential) areas in the metropolitan area and country
centres, on greenfield and large urban infill sites. …

161

The Introduction to Element 4 – Public parkland of Liveable
Neighbourhoods expressly distinguishes between 'foreshore reserves'
and 'public open space' as different 'types' of 'public parkland' as
follows:149
There are three types of public parkland.

162

•

Regional open space as defined under a regional or subregional structure plan and/or included in a region
scheme and set aside for acquisition. Regional open
space should accommodate active and passive recreation
such as major playing fields as well as conservation and
environmental features.

•

Foreshore reserves which are contributed free of cost
by the owner through the subdivision process (eg land
abutting a river, creek, lake or coast).

•

Public open space which is contributed free of cost by
the owner through the subdivision process (eg district
park, neighbourhood park, local park, special purpose
parks, playing fields, community purpose sites.).

Furthermore, the text of Element 4 of Liveable Neighbourhoods
states as follows:150
The WAPC will require provision of a foreshore reserve free of cost
where subdivision abuts a watercourse, such as a river or creek, or a body
of water such as a lake, or the coast, in accordance with State Planning
Policy 2.6 State Coastal Planning Policy and State Planning Policy 2.9
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Water Resources. The WAPC will generally not include a foreshore
reserve in the 10 per cent public open space contribution.
163

Finally, provisions R9 and R10 of Element 4 of Liveable
Neighbourhoods state as follows in relation to 'Foreshore reserves':151
R9

The WAPC will generally require the ceding of a foreshore
reserve free of cost and without payment of compensation by the
Crown, where a subdivision includes land abutting the coast,
water body (eg a lake), or a watercourse (eg a river or creek).
The required width of the foreshore reserve will vary according
to the nature of the coast, water body or watercourse, and the
condition of its banks, shore, or coastline, having regard to the
foreshore's erosion and inundation potential and the
environmental or landscape significance of fringing vegetation or
landforms. Non-perennial streams and drainage channels may
not always require foreshore reserves. Foreshore widths are to be
determined as follows.

R10

164

•

Coast: in accordance with State Planning Policy 2.6
Coastal Planning Policy.

•

Water body and watercourse: in accordance with State
Planning Policies 2.9 Water Resources and 2.10 SwanCanning River System.

The foreshore reserve, together with the watercourse or water
body (where these form part of, or are adjacent to, the application
area or are in a structure plan area), shall be ceded to the Crown
free of cost and without payment of compensation by the Crown
and will be in addition to the 10 per cent public open space
contribution. The area of the foreshore reserve and watercourse
and/or body should not be included in the gross subdivisible area
on which the public open space contribution is determined (R29).

Thus, like SPP 2.6, Liveable Neighbourhoods expressly
distinguishes between 'coastal foreshore reserve', on the one hand, and
'public open space', on the other hand. The policy framework clearly
provides that foreshore reserves are not included within, and are
additional to, public open space. As Mr McMullen explained:152
… foreshore reserves and public open space areas are not interchangeable
and … public open space cannot be substituted for foreshore reserves
…[.]

151
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165

As Mr McMullen explained in greater detail in his written evidence,
which he referenced in oral evidence:153
The difficulty with this approach is that the revised configuration of POS
set out by the Amended Map does not reflect the long-established
approach to the delineation of foreshore reserves and their differentiation
from POS. That is, they are not interchangeable, nor should POS be
substituted for foreshore reserves, because of their different functions.
Foreshore reserves respond to environmental characteristics (including
hazards) of land within or adjoining a subject site, whereas POS responds
to need deriving from the content of a proposal, especially for residential
subdivision and development. Thus, their spatial definition and location
or distribution differs in a corresponding fashion: a foreshore reserve is
necessarily based upon the relevant water or coastal features, whereas
POS is provided and distributed on a basis which closely relates to the
subdivisible area of the site (adjusted to account for the identification of
foreshore reserves).

166

Mr Leckey's reliance on LPP 1.1 and LPP 4.3 is misplaced. As is
clear from cl 2.1 of LPP 4.3, that policy (and LPP 1.1) is concerned with
the determination of:154
A minimum 10% of the gross sub-divisible area shall be ceded as POS
as per Liveable Neighbourhoods.

167

As indicated earlier, Liveable Neighbourhoods distinguishes
between coastal foreshore reserve, on the one hand, and public open
space, on the other hand. Furthermore, as indicated earlier, provision
R10 of Element 4 of Liveable Neighbourhoods states not only that
coastal foreshore reserve 'will be in addition to the 10 per cent public
open space contribution', but also that 'foreshore reserve … should not
be included in the gross subdivisible area on which the public open space
contribution is determined …'. Thus, LPP 1.1 and LPP 4.3 are irrelevant
and inapplicable in relation to the coastal foreshore reserve which is
required in this case.

168

Finally in relation to this aspect, Mr Mitchell gave evidence that, in
his 'personal experience', he has 'found it quite common to actually place
[local or district beach facilities] in adjacent public open spaces'.155
The only example he gave of this 'common' practice was in relation to a
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development at Jindalee known as 'Eden Beach'.156
Mr Bassett gave evidence that:157

In contrast,

… in my role undertaking coastal planning for over 11 years I am not
aware of a substitution of POS for a coastal foreshore reserve to contain
the functions, values and uses, being an appropriate planning outcome
against the planning framework. Nor am I able to ascertain where
Mitchell Statement is referring to this being 'common practice' as no
examples are provided.
169

We prefer Mr Bassett's evidence over Mr Mitchell's evidence in
relation to this aspect, because Mr Bassett has significant, specialised
experience in coastal planning. In particular, since 2006, he has been
involved in implementing State government policy, planning and
management, and statutory and strategic planning for coastal contexts
within Western Australia. In addition, he was the project manager and
primary author of SPP 2.6. It is significant that, with this degree of
specialist coastal planning experience, Mr Bassett is not aware of another
example, beyond Eden Beach, involving coastal foreshore facilities
being placed in public open space. Furthermore, and in any case, for
reasons set out earlier, placing coastal foreshore facilities in public open
space is inconsistent with SPP 2.6 and Liveable Neighbourhoods.

Conclusion in relation to issue as to whether the proposed structure plan
is appropriate in terms of the location and size of coastal foreshore reserve
170

156
157

The proposed structure plan is not appropriate in terms of the
location and size of coastal foreshore reserve. Subject to the
determination of issue 4 below, concerning the SUCZ, the part of the site
that is seaward of the Rogers line should be designated as 'coastal
foreshore reserve', because, as stated in cl 1 of Sch One of SPP 2.6, it is
'required to allow for coastal processes'. In addition, in our view, the
proposed structure plan is significantly inadequate in terms of the
provision of coastal foreshore reserve landward of the Rogers line, both
in quantity and in categorisation as 'public open space', rather than
'coastal foreshore reserve'. Significantly, in the circumstances of this
case, the proposed coastal foreshore reserve does not adequately provide
'the values, functions and uses prescribed should the coastal processes be
realised over the planning timeframe' (cl 1 of Sch One of SPP 2.6). In
particular, the proposed structure plan does not adequately provide the
biodiversity and ecosystem integrity (ecological), visual landscape

ts 121, 10 May 2019.
Statement of Ben Bassett dated 21 May 2018 (Exhibit 37) [101].
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amenity and public access and recreational values, uses and functions
which are relevant and appropriate in the circumstances of this case.
171

Mr Leckey expressed the opinion in his witness statement that
modification 24(b), requiring the applicants to '[p]rovide for an
appropriate coastal foreshore reserve inclusive of the allowance for
coastal physical processes and land not vulnerable to coastal processes
at the end of the planning timeframe', is 'open[-]ended and impossible for
the [a]pplicant[s] to satisfy with any certainty'.158 However, this is not
the applicants' position in the proceeding. Indeed, neither party wishes
the Tribunal to determine with precision the delineation of the coastal
foreshore reserve required by modification 24(b) landward of the Rogers
line. In any case, we consider that modification 24(b) can be satisfied by
the applicants, having regard to our reasons, including our findings in
relation to the evidence presented in this proceeding.

172

As the Tribunal said in Bestry Property Group Pty Ltd and Western
Australian Planning Commission at [99]:
In the exercise of planning discretion, the Tribunal is guided by the
planning principles that find expression in the policies forming the
planning framework, but will depart from the application of those
planning principles where there is a cogent reason to do so in the
circumstances of the case.

173

Mr Leckey gave the following evidence:159
The forfeiting of 68.5 hectares of Urban land on environmental grounds,
and without consideration of economic and social implications is
inconsistent with orderly and proper planning and the principles of SPP 2
as described above. The same land has previously been identified as
being suitable for urban development by the Respondent, and through the
process of MRS Amendment 975/33 and the EPA's formal assessment of
Amendment 787, has previously been found to not contain any
conservation-worthy environmental attributes of regional significance.
To require this land to be set aside as a regional reserve on primarily
environmental grounds, and without any consideration for the social or
economic impacts of such a proposal, is inconsistent [with] the principles
of sustainable development as established via SPP 2.

174

Mr Leckey expanded on 'economic considerations' resulting from
requiring the applicants to provide 'additional foreshore' as follows:160

158

Statement of Cameron Robert Leckey dated 19 March 2019 (Exhibit 32) [285ii].
Statement of Cameron Robert Leckey dated 19 March 2019 (Exhibit 32) [456].
160
Statement of Cameron Robert Leckey dated 19 March 2019 (Exhibit 32) [472]-[475] (original emphasis).
159
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472.

The loss of 68.5ha of Urban zoned land to the establishment of a
foreshore is in itself a substantial economic impact with respect
to the value of the land. Paragraphs 503-520 of my evidence
discuss the implications of this in more detail, and note the likely
impact of the additional foreshore with respect to highest and best
use of the land, and potential dwelling yield over this area.

473.

The additional foreshore will prevent the Coastal Activity Centre
R from being developed in accordance with the vision and
objectives of the DSP. Coastal Activity Centre R was identified
in the DSP as a potential tourist node with a view to promoting
tourism activity along the coast, as well as providing an important
employment generator for local populations. Further discussion
on the impacts of Coastal Activity Centre R and the associated
marina is set out in paragraphs 492-502 of this statement.

474.

The economic impacts of the additional foreshore are intertwined
with the social impacts. It is my view that the additional foreshore
and the likely social impacts will make the coastal area within the
amended structure plan a less desirable place to live, which may
in turn have an impact on the economic value of the land in the
future.

475.

The triple bottom line - It is my view that the social and
economic impacts that are likely to arise as a result of the
proposed foreshore warrant detailed consideration in determining
the foreshore width. The policy framework requires the decision
maker to achieve a suitable balance between competing
environmental, social and economic objectives. In my view this
has not occurred here, and as such, the proposed additional
foreshore does not adequately address the principles of
sustainable development in coastal planning as established via the
policy framework.

175

It appears that the '68.5 hectares' referred to by Mr Leckey is an
estimate of the area of the site to the west of the so-called 'Keighery line',
which neither party contends (and we have not found) comprises the
coastal foreshore reserve required in this case. However, assuming, for
the purposes of analysis, that modification 24(b), requiring the applicants
to provide 'for an appropriate coastal foreshore reserve', would in fact
require the applicants to cede 68.5 hectares of land, we do not consider
that Mr Leckey's reasons set out at [173]-[174] above provide a cogent
reason to depart from the application of SPP 2.6 in relation to its
requirement for an appropriate coastal foreshore reserve to be provided.

176

We have already acknowledged that the applicants' predecessor in
title ceded the existing coastal foreshore reserve adjoining the site
without compensation. We also acknowledge that, whatever the precise
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figure, it is likely that the designation and cession of an appropriate
coastal foreshore reserve to allow for coastal processes (seaward or to
the west of the Rogers line) and to ensure that a coastal foreshore reserve
continues to provide the values, functions and uses prescribed should the
coastal processes be realised over the 100-year planning timeframe
(landward or to the east of the Rogers line) will involve a significant area
of land which, as Mr Leckey says, 'in itself [will have] a substantial
economic impact with respect to the value of the land'.
177

However, in relation to the portion of the site which is seaward of
the Rogers line, it is an agreed fact that this component of the coastal
foreshore reserve is 'required to allow for coastal processes per Schedule
One of [SPP 2.6]'.161 As indicated earlier, this portion of the site has an
area of 9.93 hectares.162 The requirement to ultimately cede this land as
coastal foreshore reserve is a consequence of climate change and
resulting sea level rise and other coastal processes and developments in
climate science and planning policy since the existing coastal foreshore
reserve was reserved for 'Parks and Recreation' by MRS Amendment
No. 975/33 and that area was ceded to the Crown by the applicants'
predecessor in title under a condition of subdivision approval.

178

Furthermore, although it is likely that a substantial area landward of
the Rogers line will be required to provide an appropriate coastal
foreshore that is not vulnerable to coastal processes and continues to
provide the values, functions and uses prescribed should the coastal
processes be realised over the planning timeframe, the size of that portion
of the coastal foreshore reserve is a product of the circumstances of the
site, in particular the length of the coastline (approximately 2.6
kilometres), the fact that it is a sandy coast with a beach face and
vegetated dunes, the designation of the district beach and the northern
local beach proximate to the site in the DSP, and the ecological values of
the area to the west of the agreed ecological line, which the ecological
expert witnesses consider should be conserved in an MRS 'Parks and
Recreation' reserve.

179

However, it is not correct to say that the area of foreshore landward
of the Rogers line is required 'primarily on environmental grounds' and
'without consideration of economic and social implications'. As the
values, functions and uses required to be maintained by the coastal
foreshore reserve following the 100-year planning timeframe include
visual landscape amenity and public access and recreational values,

161
162

Statement of agreed facts: North Two Rocks Coastal Processes Allowance (Exhibit 9) [1].
Exhibit 4.
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functions and uses, provision of a broad, natural and continuous coastal
foreshore reserve in 100 years is also required to enable the residents of
the site to appreciate and enjoy similar visual landscape amenity and
public access and recreational values, functions and uses as will be
appreciated and enjoyed by the initial incoming population on the site.
This will have significant social benefits for the community on the site.
Furthermore, although there is plainly an economic cost to the applicants
in having to cede a substantial area of land for coastal foreshore reserve,
the availability of a broad, natural and continuous coastal foreshore
reserve is likely to have economic benefits for the applicants in terms of
the value of the residential lots on the site, which will have the benefit of
such a coastal foreshore reserve, not only in the short term, but through
the medium and longer term.
180

Finally, in relation to this aspect, although it is correct that the
provision of an appropriate coastal foreshore reserve which is not
vulnerable to coastal processes at the end of the planning timeframe is
likely to have the effect that the Coastal Activity Centre R will not be
able to be accommodated in the particular location proposed (at least in
its currently proposed configuration), it is not correct that this Centre will
not be able to be developed 'in accordance with the vision and objectives
of the DSP'. The process of developing the agreed Rogers line has taken
place since the DSP was approved and having regard to provisions of
SPP 2.6 which came into effect in their current form since the DSP was
approved. Developments in climate science and in resulting planning
policy must be taken into account, as a matter of orderly and proper
planning, even if the result is that the planning vision of the DSP may
need to be accommodated in a varied location or manner. Furthermore,
as we will discuss in relation to issue 4, concerning the SUCZ, SPP 2.6
recognises 'coastal nodes' as one of the 'variations' in which development
comprising facilities to the benefit of the broader public may
appropriately be located within the coastal foreshore reserve.

Is the proposed structure plan appropriate in terms of the SUCZ?
181

163

The proposed SUCZ comprises a long (approximately 1.5
kilometres in length), relatively narrow and irregularly shaped area,
located between the western boundary of the site, in its central and
northern parts, and the Rogers line. As indicated earlier, the site,163
including the location of the SUCZ, is currently zoned 'Urban' under the
MRS and 'Urban Development' under DPS 2.

Other than the bulge.
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182

183

In addition to the depiction of the SUCZ on the structure plan map,
the proposed structure plan contains provisions in relation to this
proposed zone in cl 6.6 of Part 1 which is entitled 'Statutory Report'.
As indicated earlier, the current form of cl 6.6 was drafted by the City's
officers and the City required that the original proposed structure plan be
modified to incorporate its officers' draft of cl 6.6. Clause 6.6 contains
provisions including:164
•

objectives of the zone (cl 6.6.1);

•

a requirement for a Foreshore Management Plan to be
prepared and a 'general presumption against further
subdivision' (cl 6.6.2);

•

permissible land uses in the zone (cl 6.6.3);

•

development requirements concerning indemnity to the
City to ensure that it is not liable for loss or damage
resulting from coastal processes on development in the
zone (cl 6.6.4);

•

limiting the term of development approvals to 30 years
and allowing extensions of development approvals for
further periods of 10 years (cl 6.6.5); and

•

monitoring and review of the hazards affecting the zone
(cl 6.6.6).

Clause 6.6 of the proposed structure plan states as follows:165
6.6

Special Use (Coastal) Zone

6.6.1 Objectives
The objective of the Special Use (Coastal) zone is to recognise the
portion of the Physical Processes Setback, pursuant to State Planning
Policy 2.6 within the Structure Plan boundary, and to put in place suitable
development controls that allow for the land to be used within the 100
year planning timeframe as described by the Policy. The zone recognises
the constraints in terms of use and the need to minimise risk.

164
165

Respondent's section 24 bundle (Exhibit 11.2) tab 37A pages 1362-1365.
Respondent's section 24 bundle (Exhibit 11.2) tab 37A pages 1362-1365.
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6.6.2 Foreshore Management Plan
a)

b)

A Foreshore Management Plan is required to be prepared as a
condition of subdivision approval where the application area
adjoins the Special Use (Coastal) Zone consistent with the LSP
Foreshore Management Strategy. The Foreshore Management
Plan shall include the following information:
•

Coastal Hazard Risk Management and Adaptation Plan,
prepared in accordance with State Planning Policy 2.6;

•

Identification of any areas of landform or vegetation
retention within the Special Use (Coastal) Zone and/or
Foreshore
Reserve,
and
details
of
the
treatment/rehabilitation of this area;

•

Identification of indicative locations for buildings,
infrastructure, indicative land use, public parking and
access within the Forehore [sic] Reserve and Special Use
(Coastal) Zone;

•

Identification of tenure and management responsibilities
for the Special use [sic] (Coastal) Zone and Foreshore
Reserve; and

•

Identification of indicative locations of drainage and
associated infrastructure.

There is a general presumption against further subdivision within
the Special Use (Coastal) Zone except where necessary to
facilitate provision of services or public infrastructure to enable
the vesting of land in a public authority in the interests of orderly
and proper planning.

6.6.3 Land Use Permissibility
a)

No development shall occur in the Special Use (Coastal) Zone in
the absence of an approved Foreshore Management Plan.

b)

Subject to clause 6.6.3 d), all land uses as defined in Schedule 2
of District Planning Scheme No. 2 are classified as Prohibited (X)
uses in the Special Use (Coastal) Zone, with the exception of the
following, which are discretionary 'D' uses:
•

Camping Ground;

•

Car Park;

•

Club (Non-Residential);

•

Private Recreation;
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c)

d)

e)

•

Public Exhibition Facility;

•

Restaurant;

•

Stall-general; and

•

Take away food outlet.

In addition to having regard to the matters contained within Part
6.8 of District Planning Scheme No.2, the City shall only exercise
its discretion pursuant to (b) [sic] above where it can be
demonstrated that:
i)

any buildings proposed are readily capable of removal
and relocation, or are alternatively designed to adapt
to/withstand coastal processes, including future sea level
rise; and

ii)

the use can be considered in accordance with Part 7 of
Schedule 1 to State Planning Policy 2.6.

In addition to the land uses outlined in clause 6.6.3 b) and subject
to compliance with clause 6.6.3 e), the City may permit at its
discretion (as discretionary 'D' uses) the following uses within the
Special Use (Coastal) Zone:
•

Civic building;

•

Hotel;

•

Motel;

•

Place of Assembly;

•

Place of Worship;

•

Reception Centre;

•

Resort;

•

Tavern;

•

Caravan Park; and

•

Park Home Park.

The City shall only exercise its discretion pursuant to d) above
where:
i)

The portion of the use that is located within the Special
Use (Coastal) Zone is ancillary / incidental to the
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remainder of the use located outside of the Special Use
(Coastal) Zone;
ii)

The portion of the use that is located within the Special
Use (Coastal) Zone does not include any permanent
habitable buildings, essential facilities or other
infrastructure which is essential to the ongoing operation
of the use in the adjacent urban development zoned land;
and

iii)

Where it is demonstrated that the use can be considered
in accordance with Part 7 of Schedule 1 to State Planning
Policy 2.6.

6.6.4 Development Requirements
Prior to considering a Development Application for any of the
abovementioned uses, the City shall be satisfied that the proponent has
provided sufficient indemnity to the City of Wanneroo (and/or other
responsible public authority) to ensure the City and/or public authority is
not liable for any loss or damages resulting from the impact of coastal
processes on development in the Special Use (Coastal) Zone.
6.6.5 Term of Approval
a)

Any approval granted pursuant to clause 6.6.3 shall be limited to
a period of not more than 30 years from the date of approval, at
which point the approval will lapse and the development shall be
removed.

b)

Council may consider a request to extend the term of approval at
any time prior to its expiry, where it can be demonstrated through
technical analysis that the subject land is, in the opinion of the
City, unlikely to be affected by sea level rise and any other coastal
processes within the foreseeable future.

c)

Any extension to the term of approval granted under clause 6.6.5
b) shall only be for a term not exceeding 10 years.

d)

There is no limit to the number of extensions that the City may
grant, subject to satisfaction of (b) [sic] above.

6.6.6 Monitoring and Review
The Physical Processes Setback, identified on Plan A as the Special Use
(Coastal) Zone, is subject to monitoring and review in the event that one
or more of the following occurs:
i)

A change in the identified coastal hazards through a change in
science or policy framework;
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ii)

A change in the physical characteristics of the coast that is likely
to impact the coastal processes (e.g. construction of a breakwater,
groyne or marina);

iii)

A change in community values;

iv)

A change in land use; or

iv)

A substantial time period has lapsed since the previous review.

Any change to the Physical Processes Setback / Special Use (Coastal)
Zone boundaries arising from any monitoring and review will require an
amendment to the Local Structure Plan.
184

Mr Leckey considers that, although novel, the SUCZ is appropriate,
because that land is currently zoned for urban development, it will not be
affected by coastal processes for 50 to 70 years (according to the
'vulnerability legend', showing the likely progression of sea level rise and
other coastal processes over the next century, prepared by the author of
the Rogers line166), and it:167
… is consistent with the core principles of sustainable land use planning
… as it minimises the risk to property and people from coastal processes
and also achieves an appropriate balance between environmental, social
and economic considerations.

185

Mr Leckey also gave evidence that:168
… Ultimately [the SUCZ] will need to form part of the [S]cheme. That's
one of the reasons why very early stages of development in the structure
plan it's proposed that we use a [S]pecial [U]se zone because it's a zone
that exists under [DPS 2] and it's - the purpose of that zone is to tailor
specific development provisions to that zone that are listed in the
[S]chedule that sits within the [S]cheme.

186

Mr Leckey and the applicants propose that the land in the SUCZ
should be the subject of 'delayed vesting' to the Crown. When opening
the applicants' case, Mr Penglis made it clear that the 'delayed vesting'
concept proposed by the applicants involves cession of the land in the
SUCZ to the Crown, without cost to and without the payment of any
compensation by the Crown.169 In terms of when the delayed vesting of
land in the SUCZ would take place, Mr Leckey proposed that the draft
Planned or Managed Retreat Guidelines (Planned or Managed Retreat

166

Exhibit 41.
Statement of Cameron Robert Leckey dated 19 March 2019 (Exhibit 32) [163].
168
ts 435, 14 May 2019.
169
ts 22, 8 May 2019.
167
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Guidelines), which was produced by the Commission in 2017 for
brownfield and infill development (although the SUCZ would comprise
greenfield development):170
… give us … a template for how a planning framework could potentially
be incorporated into a town planning scheme to administer a planned or
managed retreat [from the SUCZ].
187

In particular, Mr Leckey said that:171
… the … guidelines set out various mechanisms for the taking of the land
and the key to that under section 3.2, figure 1, is an inclusion of a trigger
distance. So that when the coastal processes reach a certain distance from
the development, then that development then retreats.
…
Now, as the special use coastal zone concept is incorporated into - is
ultimately incorporated into the City of Wanneroo's [L]ocal [P]lanning
[S]cheme, it would be appropriate to include a trigger distance or a trigger
mechanism such as one of the three examples that are provided here or a
combination of all three within the [S]cheme. Now, this would
complement the principle of delayed vesting and help to clarify when that
might occur.

188

As it happens, the Planned or Managed Retreat Guidelines was
adopted by the Commission in its final form on 29 May 2019, after
Mr Leckey gave the evidence referred to in the preceding paragraphs, but
before the planning expert witnesses completed giving evidence on
30 May 2019.172

189

The planning expert witnesses called by the Commission, in
particular Professor Foley and Mr McMullen, were highly critical of the
SUCZ. They consider that the provisions for the SUCZ are 'unworkable',
whether they form part of a local structure plan or are subsequently
incorporated into DPS 2, 'because (among other things) they require
coordination and cooperation of multiple parties'.173 They consider 'the
textual provisions' in cl 6.6 of the proposed structure plan 'to be
unworkable'.174 Professor Foley and Mr McMullen also consider that it

170

ts 436, 14 May 2019.
ts 438-439, 14 May 2019.
172
The Planned or Managed Retreat Guidelines as adopted by the Commission on 29 May 2019 is Exhibit 52.
This document replaced the draft dated August 2017 which is in the respondent's section 24 bundle (Exhibit
13.2) tab 29. The adopted Planned or Managed Retreat Guidelines is Appendix 4 to the Coastal Hazard Risk
Management and Adaptation Planning Guidelines (Exhibit 53) which was also adopted by the Commission on
29 May 2019 and replaces the draft document in the respondent's section 24 bundle (Exhibit 11.1) tab 17.
173
Joint statement of the planning experts dated 13 June 2018 (Exhibit 39) [22].
174
Joint statement of the planning experts dated 13 June 2018 (Exhibit 39) [18].
171
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'cannot be assumed that a [S]cheme amendment to set out the provisions
of the [proposed structure plan] in DPS 2 would ever be initiated or
approved'.175
190

Professor Foley expressed the opinion that the SUCZ is
inappropriate, because of its location 'within the coastal processes line'
and because it 'provides [a] legal barrier between the foreshore and the
road', although he acknowledged that the latter concern could be
'overcome to some extent' by a public access easement.176 Given its
location, Professor Foley considers that the SUCZ 'really should form
part of the foreshore … as is … clearly anticipated by [S]PP 2.6'.177 In
terms of proposed land uses, Professor Foley said that he 'couldn't quite
work … out'178 the meaning of cl 6.6.3 d) and e), which would enable
approval of certain discretionary uses by the City where '[t]he portion of
the use that is located within the Special Use (Coastal) Zone is ancillary
/ incidental to the remainder of the use located outside the Special Use
(Coastal) Zone' (cl 6.6.3 e) i)). Professor Foley was also critical of the
'delayed vesting' concept, expressing the opinion that 'it would be
extremely difficult to try and manage that situation from the local
government point of view'.179 He also questioned 'where would the funds
come [from] to retreat [ie remove development][?]' and said that 'there
would be difficulty in getting people to retreat'.180 Ultimately, in
Professor Foley's opinion, 'the fatal flaw' in the SUCZ and delayed
vesting concept is that it would need to be incorporated by amendment
to DPS 2.181 He concluded by saying: 'I can't see why any sensible
planning authority would ever contemplate it'.182

191

Mr McMullen emphasised problems with the land use
permissibility provisions and the delayed vesting concept of the SUCZ.
He said that the 'contemplated uses … [are] at odds with what is expected
… as a coastal [node]'.183 In particular, Mr McMullen referred to the
inclusion of the discretionary land use class 'Park Home Park' in cl 6.6.3
d) and said that 'park homes … are a form of permanent residential
accommodation, which is at odds with this sort of location and raises its
own issues'.184 In terms of the delayed vesting concept, Mr McMullen

175

Joint statement of the planning experts dated 13 June 2018 (Exhibit 39) [22].
ts 425, 14 May 2019.
177
ts 425, 14 May 2019.
178
ts 425, 14 May 2019.
179
ts 425, 14 May 2019.
180
ts 425, 14 May 2019.
181
ts 426, 14 May 2019.
182
ts 427, 14 May 2019.
183
ts 428, 14 May 2019.
184
ts 428, 14 May 2019.
176
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said that there are 'a range of problems', and summed them up in the
rhetorical question: '[W]ho does what and when do they do it[?]'.185
Mr McMullen said that 'it's simply unclear from the provisions and I
think possibly unanswerable in the context because there are multiple
parties', referring to the City, the Commission, the applicants,
neighbouring landowners and occupants of the SUCZ.186 Mr McMullen
went so far as to say that the SUCZ is 'unimplementable' and considers
that it 'should be deleted in its entirety'.187
192

Mr Bassett also does not consider the SUCZ to be appropriate, for
three reasons. First, the land in the SUCZ is within the Rogers line and
vulnerable to coastal physical processes and should, therefore, form part
of the coastal foreshore reserve in public ownership. Secondly, the
SUCZ is not a 'coastal node' as identified SPP 2.6. Thirdly, the Planned
or Managed Retreat Guidelines are not relevant, as the SUCZ is not 'infill
development or a variation under SPP 2.6'.188

193

As indicated earlier, Mr Leckey referred to the Planned or Managed
Retreat Guidelines as providing a 'template for how a planning
framework could potentially be incorporated into a town planning
scheme to administer a planned or managed retreat [from the SUCZ]'.189
As he acknowledged, the Planned or Managed Retreat Guidelines were
developed for existing development in vulnerable coastal locations (that
is, brownfield sites), rather than for new development in such locations
(that is, greenfield sites). As Mr Bassett explained, this document came
into existence 'to deal with legacy issues' in coastal communities affected
by climate change and he expressed the opinion that:190
… we shouldn't in greenfield sites be creating future legacy issues when
we don't need to and have the ability to avoid those future issues for the
future generations.

194

However, Mr Bassett conceded in cross-examination that the
Planned or Managed Retreat Guidelines could potentially be used in a
greenfield situation:191
PENGLIS, MR: And my question to you is not whether it should be
applied, but if the [T]ribunal, [for] example, … didn't agree with you and

185

ts 428, 14 May 2019.
ts 428, 14 May 2019.
187
ts 429, 14 May 2019.
188
ts 429, 14 May 2019.
189
ts 436, 14 May 2019.
190
ts 806, 30 May 2019.
191
ts 806, 30 May 2019.
186
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thought it should be applied. I'm putting to you there's no reason why
this mechanism can't equally apply to a greenfield site.
WITNESS, BASSETT: I suppose you could do it that way. Yes.
195

Mr McMullen and Professor Foley made the same concession in the
following passage of cross-examination:192
PENGLIS, MR: … And my question is do you agree that the
mechanisms referred to in this document can be applied to a greenfield
site?
WITNESS, McMULLEN: It's problematic because the model engages
in a different way. So - but if you take the mechanisms in isolation of
the model, then - yes - those mechanisms can be applied with a range of
assumptions.
PENGLIS, MR: Mr Foley.
WITNESS, FOLEY: Well, as I've said previously, these are clearly
designed for existing areas and problems we already have or problems or
land that is going to be subject to problems in the future, but the
mechanisms could be applied if - if this land was allowed to be developed
--PENGLIS, MR: That's all I'm asking.
WITNESS, FOLEY: - - - within the - yes. They could be applied. Yes,
yes. How successful they would be in [a] special control area I don't
necessarily agree would be successful. Taking the land would,
obviously, the one that would do the trick.
PENGLIS, MR: Well, as I said, you've expressed a view before as to
what should happen. You understand what I'm doing here is looking at
some of the solutions, if I can put it this way, the mechanism - I will stay
with my words - that this document proffers for a brownfield site and I'm
simply putting the proposition that - and I will put it to you now squarely
- there is no reason why this mechanism couldn't apply equally to a
greenfield site if someone wanted to apply them to a greenfield site.
WITNESS, FOLEY: If a situation was created where they needed to be
applied, then they could be applied.

196

192

It is common ground that a central consideration in relation to the
proposed SUCZ is the proper interpretation and application of cl 5.5(iii)
of SPP 2.6. We set out this provision earlier in these reasons. However,

ts 808-809, 30 May 2019.
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for convenience and in order to emphasise certain parts of the text for the
purposes of the analysis which follows, we set it out again here:193
Where risk assessments identify a level of risk that is unacceptable to the
affected community or proposed development, adaptation measures need
to be prepared to reduce those risks down to acceptable or tolerable
levels. Adaptation measures should be sought from the following coastal
hazard risk management and adaptation planning hierarchy on a
sequential and preferential basis:

197

(1)

Avoid the presence of new development within an area identified
to be affected by coastal hazards. Determination of the likely
consequences of coastal hazards should be done in consideration
of local conditions and in accordance with the guidelines
provided in Schedule One.

(2)

Planned or Managed Retreat or the relocation or removal of
assets within an area identified as likely to be subject to
intolerable risk of damage from coastal hazards over the planning
time frame [sic].

(3)

If sufficient justification can be provided for not avoiding
development of land that is at risk from coastal hazards then
Accommodation adaptation measures should be provided that
suitably address the identified risks. Such measures would
involve design and/or management strategies that render the risks
from the identified coastal hazards acceptable.

(4)

Where sufficient justification can be provided for not avoiding
the use or development of land that is at risk from coastal hazards
and accommodation measures alone cannot adequately address
the risks from coastal hazards, then coastal Protection works may
be proposed for areas where there is a need to preserve the
foreshore reserve, public access and public safety, property and
infrastructure that is not expendable.

There are two discreet matters in dispute between the applicants and
the Commission in relation to the proper interpretation of cl 5.5(iii) of
SPP 2.6. First, the Commission submits - and the applicants dispute that the clause 'applies only to brownfields and infill [development]',194
and does not apply to greenfield development, such as the development
contemplated in the SUCZ. Secondly, the Commission submits that the
expression in the second sentence of cl 5.5(iii) '[a]daptation measures
should be sought from the following coastal hazard risk management and
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adaptation planning hierarchy on a sequential and preferential basis' is
properly interpreted as follows:195
We've always said that that means that you - it is a hierarchy, to start
with. Second, you first consider that it's seek[ing] from the following
list: avoid, then you consider planned and managed retreat, and so on,
and so on. And the word “preferential” means that in addressing them in
that sequence, you prefer the first over the second and the second over
the third. And that, we say, is why it is expressed that way, to exactly
have that consequence.
198

In contrast, the applicants submit that the Commission's suggested
interpretation:196
… gives no work for the phrase 'hierarchy on a sequential and preferential
basis' to do. It simply applies the hierarchy on a 'sequential' basis. It
ignores the words that the hierarchy is also to be on a 'preferential' basis.
The natural and ordinary meaning of 'preferential' means to involve
preference or partiality. It requires an assessment as to the merits of the
measure for the particular situation. It is not the same as 'sequential',
meaning 'in order'.

199

In our view, the applicants are correct in relation to the first
interpretation point and the Commission is broadly correct in relation to
the second.

200

As to the first point, in our view, on its proper interpretation,
cl 5.5(iii) of SPP 2.6 applies to greenfield development as well as to
brownfield and infill development. We have come to this view for three
reasons.

201

First, there is nothing in the text of cl 5.5 which excludes greenfield
development.

202

Secondly, the clear implication from the 'Avoid' principle and its
text is that the hierarchy applies to greenfield development. Greenfield
development would involve 'new development within an area identified
to be affected by coastal hazards' (within the meaning of cl 5.5(iii)(1) of
SPP 2.6).

203

Thirdly, as the applicants submit, if cl 5.5(iii) were intended to
apply only to brownfield or infill sites, it 'would expressly say so (like
clause 5.6 [the title of which is 'Infill development'] does)'.197 Moreover,
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as the applicants also submit, if cl 5.5(iii) were only intended to apply to
brownfield or infill sites, cl 5.6 'would be odd[,] because it would seek
to qualify clause 5.5 for a particular category of case which simply could
have been incorporated into clause 5.5[,] had clause 5.5 only applied to
brownfield or infill sites'.198
204

As to the second interpretation point, in our view, the Commission's
suggested interpretation of the expression '[a]daptation measures should
be sought from the following coastal hazard risk management and
adaptation planning hierarchy on a sequential and preferential basis' is
broadly correct for the reasons which follow.

205

The terms 'sequential' and 'preferential' are not defined in SPP 2.6.
They are ordinary words and bear the following meanings:199
sequential … 1. characterised by regular sequence of parts. 2. following;
subsequent; consequent.
preferential … 1. relating to or of the nature of preference. 2. showing
or giving preference. 3. receiving or enjoying preference.

206

In our view, on its proper interpretation, cl 5.5(iii) of SPP 2.6
requires adaptation measures to be sought from the four listed measures
(that is, 'Avoid', 'Planned or Managed Retreat', 'Accommodation' and
'Protection') showing or giving preference to them in the sequence and
order in which they are expressed in the hierarchy. This is apparent both
from the use of the word 'hierarchy' and from the ordinary meaning of
the words 'sequential' and 'preferential' when read and understood as part
of the composite expression 'a sequential and preferential basis'. Thus,
cl 5.5(iii) has the effect, as senior counsel for the Commission submits,
that 'you prefer the first over the second and the second over the third
[and so on]'.200

207

In our view, the clear contemplation of SPP 2.6, as is apparent from
the terms of cl 5.5(iii) and when it is read in the context of the provisions
of SPP 2.6 as a whole, is that, generally, both the area of land which is
likely to be affected by sea level rise and other coastal processes over the
100-year planning timeframe and land which is landward of that area and
which maintains 'the values, functions and uses prescribed' (cl 5.9(i) and
Sch One cl 1 of SPP 2.6) at the end of the 100-year planning timeframe
is to be designated as 'coastal foreshore reserve', should not be
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developed, and should be given up free of cost into public ownership 'at
the time of development, subdivision or strata subdivision, over and
above the required provision of public open space' (cl 5.9(iii) of SPP 2.6).
Nevertheless, for reasons set out below, we consider that, in the
particular circumstances of the case, a varied version of the SUCZ is
generally consistent with SPP 2.6, can be made workable and (subject to
[264]-[267] below) enforceable, by incorporation into an applicable local
planning scheme, and merits inclusion in the approved structure plan
(with commencement conditional upon incorporation into a local
structure plan giving it - including delayed vesting - legal effect) as an
innovative approach to sustainable and beneficial land use in a foreshore
location until the land is affected by sea level rise and other coastal
processes.
208

As senior counsel for the applicants emphasised,201 in cl 2.4 of
SPP 2.6, the policy states that it 'encourages innovative approaches to
managing coastal hazard risk' and 'provides guidance for private
landowners wishing to undertake development in the coastal zone'.
Furthermore, cl 5.5(iii) does not purport to prohibit all development on
land which is likely to be subject to sea level rise and other coastal
processes over the 100-year planning timeframe. Rather, it commences
as follows:202
Where risk assessments identify a level of risk that is unacceptable to the
affected community or proposed development, adaptation measures
need to be prepared to reduce those risks down to acceptable or tolerable
levels. Adaptation measures should be sought from the following coastal
hazard risk management and adaptation planning hierarchy on a
sequential and preferential basis.

209

201
202

As indicated earlier, cl 5.5(iii) of SPP 2.6 is not restricted in its
application to brownfield and infill development. Furthermore, although
the hierarchy is to be applied on a 'sequential and preferential basis', that
is on a basis which shows or gives preference to them in the sequence
and order in which they are expressed in the hierarchy, it does not purport
to preclude new development from utilising an adaptation measure other
than 'Avoid' when, in the circumstances of the particular case, another
adaptation measure would also achieve the objective 'to reduce those
risks down to acceptable or tolerable levels'. As the Coastal Planning
Guidelines recognise in cl 4.3, '[t]he adaptation hierarchy is not rigidly

ts 902, 6 June 2019.
Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 825 (emphasis added).
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imposed'.203 The terms 'acceptable' and 'tolerable' are defined in cl 7 of
SPP 2.6, unless the context otherwise requires, as follows:204
'acceptable' means the risks that do not need further treatment. The
expression acceptable level of risk refers to the level at which it is decided
that further restricting or otherwise altering the activity is not worthwhile.
E.g. additional effort will not result in significant reductions in risk
levels.
'tolerable' means the willingness to live with a risk to secure benefits,
on the understanding that it is being properly controlled. 'Tolerability'
does not mean 'acceptability'. Tolerating a risk does not mean that it is
regarded as negligible, or something we may ignore, but rather as
something that needs to be kept under review and reduced further, if and
when able to be done so.
210

Furthermore, although SPP 2.6 seeks to generally '[a]void the
presence of new development within an area identified to be affected by
coastal hazards' (cl 5.5(iii)), as indicated earlier, in cl 7 of Sch One, the
policy recognises 'variations' where development described in the
sub-clauses of cl 7 'may need to occur within an area identified to be
potentially impacted by physical coastal processes within the planning
time frame [sic]'. Clause 7 states that such development 'should only
proceed once adequate management and adaptation planning measures
have been agreed' which accord with the hierarchy in cl 5.5(iii).

211

As indicated earlier, one of the 'variations' recognised in cl 7 of Sch
One of SPP 2.6 is 'coastal nodes'. Clause 7.5 of Sch One states as
follows:
The need for the provision of coastal nodes on the coast is recognised and
should provide for a range of facilities to benefit the broader public. Such
nodes may be developed within the coastal foreshore reserve but should
only be located where identified in a strategic plan. Nodes should be
located on stable areas; should have no negative impacts on the adjacent
environment; and should avoid areas of high natural landscape or
resource value.

212

The term 'coastal node' is also defined in cl 7 of SPP 2.6, unless the
context otherwise requires, as follows:205
'coastal node' is a distinct and discrete built area that may be located
within a coastal foreshore reserve. Excluding permanent residential
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development, it may vary in size from a grouping of recreational facilities
to an area of commercial or tourism facilities or accommodation.
213

214

Thus, under SPP 2.6, a 'coastal node':
•

is a 'distinct and discrete built area' (cl 7);

•

'may be located within a coastal foreshore reserve' (and
/ or not located within a coastal foreshore reserve,
although still proximate to the 'coast') (cl 7);

•

excludes 'permanent residential development' (cl 7);

•

is in 'an area identified to be potentially impacted by
physical coastal processes within the planning time
frame [sic]' (cl 7 of Sch One);

•

provides 'a range of facilities to benefit the broader
public' (cl 7.5 of Sch One);

•

is 'identified in a strategic plan' (cl 7.5 of Sch One);

•

is 'located on stable areas' (cl 7.5 of Sch One);

•

has 'no negative impacts on the adjacent environment'
(cl 7.5 of Sch One); and

•

is not in an '[area] of high natural landscape or resource
value' (cl 7.5 of Sch One).

The term 'strategic plan' is defined in cl 7 of SPP 2.6, unless the
context otherwise requires, as follows:206
'strategic plan' may be a coastal strategy or foreshore management plan,
structure plan, local planning scheme, local planning strategy or a plan
approved by the WAPC.

215

The town planning expert witnesses agree that:207
'coastal nodes' are spatially distinct and concentrated areas of land use
proximate to the coast. Their definition in SPP 2.6 also relates to the
nature of land uses within the node; and
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the entirety of the area subject to the proposed SUCZ is not a 'coastal
node' of itself.
216

As indicated earlier, the proposed SUCZ would stretch some
1.5 kilometres in length along the Indian Ocean coastline. Because of its
significant length along the coast, the SUCZ would not be a 'distinct and
discrete built area' (cl 7 of SPP 2.6)208 and thus does not satisfy the
concept of a 'coastal node' under SPP 2.6.

217

Because of its proposed location and length, the SUCZ would also
be, in our view, manifestly inconsistent with objective 3 of SPP 2.6 set
out in cl 4 to 'provide for public coastal foreshore reserves and access to
them on the coast'.209 Although public access easements under s 195 and
s 196 of the Land Administration Act 1997 (WA) (LA Act) could be
required by the Commission under a condition of subdivision approval,
such easements would not, in our view, sufficiently mitigate the
fundamental inconsistency between such a significant lateral expanse of
coastal foreshore being in private ownership and the objective to 'provide
for public coastal foreshore reserves …'. The SUCZ, as proposed by the
applicants, would essentially 'privatise' a substantial portion of what
SPP 2.6 clearly contemplates should generally be public land.

218

Furthermore, the unanimous ecological expert evidence from
Dr Mattiske and Ms Keighery is that the development of the part of the
SUCZ which adjoins native vegetation to the east (which is the whole of
the proposed SUCZ, other than at its northern and southern ends where
it adjoins Blowouts 1 and 3, respectively) would have a negative impact
on the adjacent environment. Ms Keighery gave evidence, which was
not questioned or contradicted and which we accept, that the landform in
the coastal part of the site comprises 'Quindalup Dunes' which are 'in a
continual state of change', with the consequence that they are 'able to
establish and maintain a dense covering of vegetation'.210 The dense
vegetation cover 'is achieved by a number of responses by the plants',
including that '[m]any species can move vegetatively across the altered
landscape as their underground stems (rhizomes) grow into adjacent
suitable habitat'.211 Ms Keighery gave evidence that 'the progression and
the maintenance of vegetation quality would be inhibited by that zone
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210
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[that is, the SUCZ]'.212 Doctor Mattiske agreed with Ms Keighery's
evidence in this respect. Doctor Mattiske gave the following evidence:213
… I agree that it [the SUCZ] should be subdivided into two areas: the
blowout areas where some of those processes of erosion are already
occurring, and the areas that still sustain native vegetation, and I agree
with Bronwen [Keighery] about the spinifex species, those - those grass
species with rhizomes. I support that in terms of stabilising, because to
make a break there would - would mean that you would lose that
continuity between what vegetation still remains and what is further
inland.
219

The ecological expert witnesses were questioned in relation to this
aspect by Ms Young on behalf of the applicants. The expert witnesses
essentially maintained their position that the SUCZ, as proposed by the
applicants, would inhibit the natural progression and maintenance of
vegetation quality as the coast erodes, in the following passage:214
YOUNG, MS: You were asked a series of questions about the effect, if
any, of development in the [S]pecial [U]se [C]oastal zone, and I
understand your evidence to the [T]ribunal was that development in the
[S]pecial [U]se [C]oastal zone would have an effect on vegetation being
able to move inland; is that correct?
WITNESS, KEIGHERY: That's correct. Sorry, I qualify that by if the
- the [S]pecial [U]se zone was to involve removing the vegetation that's
there at present.
YOUNG, MS: Yes. And it would depend on, would it not, the type of
development that would be used in the [S]pecial [U]se [C]oastal zone.
WITNESS, KEIGHERY: If any development required the removal of
that band of native vegetation, yes.
YOUNG, MS: You accept, though, there's a difference between, say,
Gold Coast style development of skyscrapers along the coast? That
would have a much greater impact on the ability for vegetation to
continue to move inland, compared to much smaller levels of small scale
development.
WITNESS, KEIGHERY: I don't think that's something we can
postulate about because if every - it's removing the - or having a band of
unvegetated land - naturally vegetated land that is the issue and putting
some structure that would change the movement of the wind is only - is
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part of it. So the size of the structure I don't think is relevant. I've got no
information on that.
YOUNG, MS: But is your answer to the [T]ribunal's earlier question
about that the development in the [S]pecial [U]se [C]oastal zone could
affect vegetation moving inland based on an assumption that the entirety
of the [S]pecial [U]se [C]oastal zone would be cleared of vegetation?
WITNESS, KEIGHERY: Entirely or part of?
YOUNG, MS: Or a substantial part of.
WITNESS, KEIGHERY: There has - as far as I understand, there has
been no proposed use other than clearing that area and placing some
structure there. That's the only assumption I can make, which would
mean the removal of most of the vegetation.
YOUNG, MS: So your ultimate conclusion is dependent on the nature
and the extent of the development in the [S]pecial [U]se [C]oastal zone?
WITNESS, KEIGHERY: Well, no. Without - I'm sorry, I haven't
looked into that. My assumption is that most of the native vegetation
would be removed and I'm basing it on that.
YOUNG, MS: And you have no certainty (indistinct) here knowing how
much vegetation might be removed from the [S]pecial [U]se [C]oastal
zone.
WITNESS, KEIGHERY: I do not understand why it would be called
the [S]pecial [U]se [C]oastal zone if the vegetation was not to be removed
substantially.
YOUNG, MS: Dr Mattiske, do you have a view as to whether or not the
movement of vegetation inland depends upon the nature and extent of
development in the [S]pecial [U]se [C]oastal zone?
MATTISKE, DR: Yes, it does in certain areas. I mean, at the moment I will go back to my earlier statement in the blowout areas 1, 3 and 4. It
may not have a major effect, but in terms of where the native vegetation
currently exists, if you lose continuity between those rhizome grasses,
particularly on the near coast and the inland vegetation, then, yes, it will
in terms of - it depends on what's actually going to happen in that
[S]pecial [U]se zone.
220

Although, as Ms Young suggested to the ecological expert
witnesses, we do not know the ultimate form of development which
would take place in the SUCZ, particularly given its location on coastal
dunes and its long and relatively narrow shape, we concur with
Ms Keighery's observation that the location and nature of the zone is such
that it is reasonably contemplated that the vegetation within it would be
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'removed substantially'.215 Furthermore, it is likely that the SUCZ, as
proposed by the applicants, would result in loss of 'continuity'216 between
native vegetation which would compromise the capacity of land to the
east of the SUCZ to maintain ecological values as the coast erodes.
221

We find, on the evidence of the ecological expert witnesses, that
development in the proposed SUCZ, other than at its northern end where
it adjoins Blowout 1 and at its southern end where it adjoins Blowout 3,
would have a negative impact on the adjacent environment by inhibiting
the natural progression of vegetation from west to east as the coast
erodes. This is a further reason why the SUCZ as a whole does not satisfy
the contemplation of SPP 2.6 for a 'coastal node'. As indicated earlier,
a 'coastal node' is to have 'no negative impacts on the adjacent
environment' (cl 7 of Sch One).

222

Furthermore, although, as indicated earlier, the planning principles
that find expression in a relevant planning policy will be departed from
where there is a cogent reason to do so in the circumstances of the case,
we do not consider that there is a cogent reason to depart from SPP 2.6
so as to approve the SUCZ in its entirety in the circumstances of this
case. The fact that the land is currently zoned for urban purposes and is
in private ownership is not a sufficient, cogent reason to depart from
SPP 2.6. As indicated earlier, the current zoning of the land is a product
of an earlier and now out-dated understanding of climate science and
associated planning policy. Furthermore, it is likely that other coastal
land in the State will have been zoned for urban development on the basis
of that out-dated science and policy. To allow the SUCZ in this case, on
the basis that the land is zoned for urban development and in private
ownership, would be to, in effect, create a policy exception SPP 2.6,
rather than constitute a cogent reason on account of which it is
appropriate to depart from its application in the particular circumstances
of this case, as it would apply in all other cases zoned for urban
development prior to the current understanding of climate science and
the current version of SPP 2.6.

223

We also find, in the exercise of planning discretion, that the SUCZ,
in the form and location proposed by the applicants, is not appropriate
and should not form part of the approved structure plan, because, as we
said earlier, it would essentially 'privatise' a substantial portion of what
SPP 2.6 clearly contemplates should generally be public land, and
because the ecological expert evidence, which we accept, indicates that

215
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the development of most of the SUCZ would have an adverse
environmental impact by inhibiting the natural progression and
maintenance of vegetation quality as the coast erodes.
224

The principles of sustainable development include the integration
of environmental, as well as economic and social, considerations in the
decision-making process,217 and the conservation of biological diversity
and ecological integrity.218 Because of its adverse environmental impact,
the SUCZ, as proposed by the applicants, is inconsistent with the purpose
of the PD Act to 'promote the sustainable use and development of land
in the State' (s 3(1)(c)) and the objective of SPP 2.6 to 'ensure the
identification of appropriate areas for the sustainable use of the coast …'
(cl 4(2)).

225

However, we consider that the northern and southern portions of the
proposed SUCZ, which (northern portion) adjoins Blowout 1 (and which
we will refer to as 'coastal node 1') and which (southern portion) adjoins
Blowout 3 (and which we will refer to as 'coastal node 2') would satisfy
the requirements for 'coastal nodes' under SPP 2.6 set out at [213] above,
including that they should have 'no negative impacts on the adjacent
environment', and (if modified in the manner set out in these reasons
below) would be generally consistent with the objectives and provisions
of SPP 2.6 and appropriate from a planning perspective. However, as
discussed below, we consider that the SUCZ and relevant provisions of
the proposed structure plan (as modified in the manner set out below)
should only operate if the zone and relevant provisions are incorporated
into an applicable local planning scheme within 10 years of the approval
of the proposed structure plan by the Commission.

226

In relation to the requirement that a coastal node is 'identified in a
strategic plan' (cl 7.5 of Sch One of SPP 2.6), the proposed structure plan
is a 'strategic plan' as defined in cl 7 of SPP 2.6. In our view, coastal
nodes 1 and 2 would be appropriately strategically located proximate to
the northern local beach and the district beach, respectively. They could
each provide 'a range of facilities to benefit the broader public' and

217
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operate symbiotically with those beaches and associated public foreshore
areas.
227

Furthermore, the ecological expert evidence suggests that
incorporating part or the whole of Blowout 1 and Blowout 3 into the
SUCZ in coastal nodes 1 and 2, respectively, may have a beneficial
environmental impact if development in the blowouts would stabilise
those areas. As Ms Keighery said, 'the blowouts are going to get worse
if they're not stabilised, and that will affect a whole series of things'.219
Ms Keighery also gave evidence that:220
… I would propose the best use of those areas [the blowouts] would be
something like the district beach and local beach facilities. Perhaps the
sort of … thing that's proposed for the [S]pecial [U]se zones[.] …

228

Consequently, if the SUCZ is incorporated into an applicable local
planning scheme, consideration should be given to including part or all
of Blowouts 1 and 3 in the SUCZ.

229

SPP 2.6 contemplates that 'coastal nodes' should generally be on
public land, because they are located within (public) coastal foreshore
reserves or, if not, then still proximate to the coast. However, SPP 2.6
does not preclude the development of a 'coastal node' on private land.
Furthermore, the two SUCZ coastal nodes we have identified would be
surrounded by public coastal foreshore reserve, could be made subject to
public access easements under s 195 and s 196 of the LA Act, by
imposition of a condition of subdivision approval by the Commission,
and would ultimately come into public ownership through delayed
vesting to the Crown.
As indicated earlier, Professor Foley
acknowledged that public access easements could provide a means of
ensuring public access through the SUCZ. Under s 195 of the LA Act, a
public access easement can be created in favour of the State, a State
instrumentality, a statutory body corporate or a local government,
without the existence of a dominant tenement. Section 196(2) of the
LA Act states as follows:
A public access easement is a right of way for the use and benefit of the
public at large.

230

219
220

Furthermore, in our view, the SUCZ, limited to coastal nodes 1 and
2, and if modified in the manner we set out in these reasons, is generally
consistent with the policy measures for coastal hazard risk management

ts 294, 13 May 2019.
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and adaptation planning set out in cl 5.5, the policy purpose set out in
cl 2.4 and the policy objectives set out in cl 4 of SPP 2.6. Having regard
to the locations of coastal nodes 1 and 2 and the provisions of cl 6.6
(as we consider they should be modified, including the requirement for
delayed vesting with the 'trigger mechanism' we refer to below), in the
circumstances of this case, the 'adaptation measure' of 'Planned or
Managed Retreat' reduces the risks of sea level rise and other coastal
processes associated with climate change down to 'acceptable or
tolerable levels', that is to a level where further restricting or otherwise
altering the activity is not worthwhile ('acceptable') or to a level that
needs to be kept under review and reduced further, if able to do so
('tolerable'). In particular (under the 'trigger mechanism' and other
provisions of cl 6.6, as we will require cl 6.6 to be varied), development
will only be able to take place in the SUCZ while the most landward part
of the Horizontal Shoreline Datum is more than 40 metres from the most
seaward part of any of the land in the zone and, when that point is
reached, the landowner will have to remove all development from the
land and rehabilitate the land to its pre-development condition, at its cost,
and will have to cede the land to the Crown free of cost and without any
payment of compensation by the Crown. In the circumstances of this
case, therefore, it is unnecessary to apply the 'Avoid' adaptation measure.
231

Furthermore, in our view, the SUCZ, if limited and located on
coastal nodes 1 and 2 and if modified in the manner set out in these
reasons, is consistent with the policy purpose of SPP 2.6 set out in cl 2.4
of the policy. As indicated earlier, cl 2.4 contemplates the possibility of
private development in coastal areas, because it states that the policy
'provides guidance for private landowners wishing to undertake
development in the coastal zone'. Furthermore, in our view, the SUCZ,
if it is limited and located on coastal nodes 1 and 2, and if modified in
the manner set out in these reasons, is an example of an 'innovative
approach… to managing coastal hazard risk' and 'provides public
ownership of coastal foreshore reserves', in relation to the coastal
foreshore reserve surrounding the SUCZ, at the time of subdivision or
development of the site, and in relation to the SUCZ, when the most
landward part of the Horizontal Shoreline Datum is within 40 metres of
the most seaward part of any of the land in that zone.

232

The SUCZ, if limited and located on coastal nodes 1 and 2 and if
modified in the manner set out in these reasons, is also generally
consistent with the policy objectives in cl 4 of SPP 2.6. The location of
coastal nodes 1 and 2 takes into account coastal processes, land form
stability, coastal hazards, climate change and biophysical criteria by
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limiting the term of development approval in the zone and ensuring that
the development is removed, the land is rehabilitated and the land is
given up to the Crown, when the Horizontal Shoreline Datum is
40 metres from the most seaward part of any land in the zone. The SUCZ
in coastal nodes 1 and 2 involves 'sustainable use of the coast' (cl 4(2) of
SPP 2.6), because it would enable beneficial use of strategically located
coastal nodes, achieving the integration and satisfaction of the so-called
'triple bottom line' of economic, social and environmental considerations
in planning decision-making. The SUCZ in coastal nodes 1 and 2 is also
generally consistent with 'provid[ing] for public coastal foreshore
reserves and access to them on the coast' (cl 4(3) of SPP 2.6), because
costal nodes 1 and 2 occupy only a relatively small portion of the
foreshore, would be surrounded by public foreshore reserve, could be
made the subject of public access easements under the LA Act, and
would ultimately come into public ownership. Finally, the SUCZ,
if limited and modified in accordance with our reasons, would not have
any adverse impact on ecosystem integrity.
233

The Commission submits that the same planning outcome as the
SUCZ could be achieved through a Crown lease of the land to the
applicants or to others. When cross-examined about this, Mr Leckey
said:221
I think as long as the same benefits could be achieved from a planning
purpose then [I] don't think it's a difference.

234

However, Mr Leckey also observed that 'I don't know whether the
Crown would be prepared to [offer a lease with the same planning
framework]',222 and he expressed the view that allowing the SUCZ would
enable development to take place and 'perhaps stimulate the growth and
development of [C]entre R and attract more people into that area sooner',
because 'it would be one less administrative process to go through … if
the land is privately owned …'.223

235

In our view, the SUCZ, if limited and located on coastal nodes 1
and 2 and if modified in the manner set out in these reasons, is likely to
result in a positive community planning outcome to the benefit of the
incoming population on the site over the next 50 to 70 years. Coastal
nodes 1 and 2 can facilitate the provision of a 'range of facilities to benefit
the broader public' (cl 7.5 of Sch One of SPP 2.6) in two appropriate

221

ts 484, 15 May 2019.
ts 488, 15 May 2019.
223
ts 489, 15 May 2019.
222
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strategic locations for coastal nodes on the site, proximate to the northern
local beach and the district beach, and are likely to be delivered more
quickly and efficiently for the benefit of the community if they remain in
private ownership than through a Crown leasing process.
236

We accept Mr Leckey's evidence that the SUCZ in private
ownership is likely to result in earlier development and 'attract more
people into that area sooner'224 than if that land were ceded to the Crown
and developed through a Crown lease. This is because the landowner
has a significant financial incentive to seek to beneficially develop the
SUCZ at an early stage, given that the landowner will only have
ownership of that land for a limited period of time and given that
development of facilities to benefit the broader public along the
foreshore is likely to increase the value of the land that the landowner
will be developing for residential and other purposes around the site.
Furthermore, coastal nodes 1 and 2 are likely to be developed more
quickly in private ownership, because, as Mr Leckey also said, there
would be 'one less administrative process to go through', namely the
Crown lease process. Finally, the State may conceivably not ultimately
facilitate development of coastal nodes 1 and 2, because, by the time the
land is ceded under a condition of subdivision or development approval
and relevant authorities have undertaken planning processes for the
development the foreshore, the Horizontal Shoreline Datum may have
moved landward to the point that development by a third party developer
through a Crown lease may no longer be feasible. Further, to date at
least, there has been no suggestion, to Mr Leckey's knowledge, of any of
the foreshore area of the site being leased back by the Crown to the
applicants.225

237

As indicated earlier, Mr Leckey gave evidence that the SUCZ and
the delayed vesting of that land to the Crown 'will need to form part of
the [S]cheme'.226 In their closing submissions, the applicants accept that
the SUCZ should be 'given legal effect through the DPS 2'.227
The applicants' submissions contend that this can be done through the
landowners entering into a Deed with the City or, alternatively, through
a condition on the approval of the proposed structure plan. However, the
legislative scheme in relation to structure plans228 does not enable the
imposition of a condition on the approval of a structure plan.

224

ts 489, 15 May 2019.
ts 524, 15 May 2019.
226
ts 435, 14 May 2019.
227
Outline of applicants' closing submissions dated 4 June 2019 [157].
228
See [9]-[26] above.
225
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Furthermore, in our view, seeking to give effect to the SUCZ by a Deed
does not reflect orderly and proper planning.
238

We accept the Commission's submission that:229
It is not orderly and proper planning for a planning instrument to require
parties (including agents of the State) to enter into a private law
mechanism to achieve an outcome required by public law, where the
public law already provides the appropriate mechanism.
The administration of planning via contract mechanisms, over a period
so long as 100 years, would impose an unacceptable administrative
burden on the State. If examples of such contracts are to be legion then
the burden would be great. If the examples are few then their ongoing
administration may be forgotten over time - during which period the
landowner is likely to change multiple times.

239

As the Commission submits, planning involves public law, rather
than private legal arrangements. It is therefore appropriate that planning
is regulated and made enforceable by planning legislation, including
local planning schemes, and not by the private law mechanism of a Deed.
We have determined earlier that the applicants' proposal for the SUCZ
(if limited and located on coastal nodes 1 and 2 and if modified in the
manner set out in these reasons) is generally consistent with SPP 2.6 in
the circumstances of this case and, in particular, is an example of an
'innovative approach… to managing coastal hazard risk', which is
encouraged by SPP 2.6. Put simply, in our view, the SUCZ, on the two
coastal nodes we have identified, has planning merit. However, in our
view, orderly and proper planning requires that the SUCZ (including the
delayed vesting of the land) be regulated and made enforceable through
planning legislation, rather than through private legal arrangements.
This would be the case even where private legal arrangements are
expected to last for only a relatively short period of time. In the present
case, unless incorporated into planning legislation in the interim, the
Deed proposed by the applicants could potentially seek to regulate and
make enforceable the operation of the SUCZ for half a century or more.
Such a scenario would be manifestly contrary to orderly and proper
planning.

240

The Tribunal is certainly aware of requirements in conditions of
subdivision approval for subdividers to enter into legal arrangements
(such as a Deed) with government authorities to facilitate planning
outcomes. However, conditions of subdivision approval are regulated

229

Respondent's closing address [173 (f)-(g)].
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and made enforceable by the PD Act which, in s 138(1), authorises the
Commission to give its approval to a proposed subdivision under s 135
'subject to conditions which are to be carried out before the approval
becomes effective'.
241

Furthermore, as we have found that the SUCZ, limited and located
on the two coastal nodes we have identified, has planning merit, and as
the current version of SPP 2.6 commenced only six years ago, it is likely
that other landowners in similar circumstances will propose local
structure plans providing for coastal nodes under SPP 2.6 to be
developed and remain in private ownership until the relevant trigger
event occurs in consequence of climate change. This potential
underscores the Commission's submission that '[i]f examples of such
contracts are to be legion then the burden [on the State] would be great'.

242

In our view, the appropriate mechanism to give effect to our
decision and reasons in relation to the SUCZ and to ensure that is
workable and (subject to [264]-[267] below) enforceable, is to include a
provision in the proposed structure plan (by varying modification 18) to
the effect that the SUCZ and cl 6.6 of the proposed structure plan do not
have effect unless and until the zone and that clause (and any further
provisions necessary to give effect to the zone and that clause) are
incorporated into an applicable local planning scheme, add the
requirement for delayed vesting in cl 6.6, and require other variations to
be made to that clause (also by varying modification 18). In our view,
there should be a time limit of 10 years imposed for the SUCZ and cl 6.6
to be incorporated into an applicable local planning scheme, failing
which the land in the SUCZ should be designated as 'coastal foreshore
reserve' and not subject to any zoning under the structure plan and the
landowner should be required to cede that land to the Crown, free of cost
and without any payment of compensation by the Crown, at the time of
subdivision or development of any land within the structure plan
boundary.230 We consider that there should be a time limit for the
incorporation of the SUCZ and cl 6.6 into a local planning scheme to
avoid a planning lacuna in relation to that land if the SUCZ and cl 6.6 is
not incorporated into a local planning scheme. We consider that 10 years
is a reasonable period of time for this to occur.

243

In terms of the 'trigger' as to when delayed vesting of the land in the
SUCZ to the Crown should be required to occur, we accept Mr Leckey's
evidence that the Planned or Managed Retreat Guidelines, although

230

As required by modification 19.
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developed to address existing development in coastal locations, provides
an appropriate 'template' in relation to the 'trigger distance' or 'trigger
mechanism' for delayed vesting.231 The 'three examples' referred to by
Mr Leckey are set out in the following passage in the Planned or
Managed Retreat Guidelines:232
How to determine when land needs to be transferred to the public
realm
Planned or managed retreat allows development or structures to remain
and be safely used until the coastal hazard risk becomes unacceptable.
Initiation of the process to remove at risk development or structures will
occur by triggers such as:
Trigger 1.

Where the most landward part of the Horizontal
Shoreline Datum (HSD) is within 40 metres of the most
seaward part of a development and/or structure(s) [sic]
lot boundary.

Trigger 2.

Where a public road is no longer available or able to
provide legal access to the property.

Trigger 3.

When water, sewerage or electricity to the lot is no
longer
available
as
they
have
been
removed/decommissioned by the relevant authority due
to coastal hazards.

The trigger distance determines when planned or managed retreat is
activated for a particular development or structure.
Trigger 1 distance of 40 metres is based on consideration of the
allowance for the current risk of storm erosion. This trigger distance is
measured from the most landward part of an HSD to the most seaward
part of a development or structure(s) [sic] lot boundary, as shown in
Figure 2.

231

ts 436 and 439, 14 May 2019.
Exhibit 52 pages 8-9 (original emphasis). Whereas in the draft Planned or Managed Retreat Guidelines
referred to by Mr Leckey in his evidence given on 14 May 2019 the 'three examples' were set out in Figure 1
in cl 3.2 (which he referred to as 'section 3.2 figure 1' (ts 438, 14 May 2019)), in the Planned or Managed
Retreat Guidelines adopted by the Commission on 29 May 2019 the same three examples appear in Figure 2
in cl 3.3.
232
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Figure 2.

Trigger 1 – Distance

The 40 metre value for trigger [sic] 1 is the minimum value to be used to
allow for cross-shore erosion coastal erosion. This value may only be
varied in the event modelling is undertaken in accordance with SPP2.6
Schedule One 4.4.1 (S1 Erosion) Allowance for the current risk of storm
erosion.
244

233
234

Although Mr Leckey said that the 'trigger distance' or 'trigger
mechanism' could be 'one of the three examples … or a combination of
all three within the [S]cheme',233 in our view, 'Trigger 1 - Distance'
(shown in Figure 2) is appropriate and applicable by analogy to the
circumstances of this case. 'Trigger 2' (where a public road is no longer
available) and 'Trigger 3' (when services are no longer available) are not
relevant, as the road and services are likely to be landward of the SUCZ,
given that they are not currently in place and are likely to be planned
having regard to the Rogers line. Although the applicants contend that
the trigger for delayed vesting should be when the relevant part of the
SUCZ is 'vulnerable to'234 coastal processes, in our view, it is appropriate

ts 439, 14 May 2019.
Outline of Applicants' closing submissions dated 4 June 2019 [169].
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for the delayed vesting to occur when the Horizontal Shoreline Datum235
is within 40 metres of the most seaward part of any land in the zone.
This is, in part, to ensure that there is sufficient time to remove
development, rehabilitate the land, and vest it in the Crown well before
it is actually affected by sea level rise, and, in part, to ensure that there
will remain sufficiently wide and useable beach face and foreshore,
which is publicly owned and accessible, both during and after the
100-year planning timeframe.
245

We agree with Professor Foley's and Mr McMullen's observation
that it 'cannot be assumed that a [S]cheme amendment to set out the
provisions of the [proposed structure plan] in DPS 2 would ever be
initiated or approved'.236 However, we do not accept Professor Foley's
characterisation that the need to incorporate the SUCZ into a local
planning scheme is a 'fatal flaw'.237 If, notwithstanding our findings that
the SUCZ, if limited and located on coastal nodes 1 and 2 and if modified
in the manner set out in these reasons, is generally consistent with
SPP 2.6 and has planning merit, it is not incorporated into a local
planning scheme within 10 years (because of matters referred to at
[264]-[267] below or otherwise), then it will simply not come into
operation under the structure plan and the land in the SUCZ will be
designated as 'coastal foreshore reserve' under the structure plan.

246

We agree with Professor Foley and Mr McMullen that there are
problematic aspects of the formulation of cl 6.6 by the City's officers.
However, in our view, cl 6.6 can be made 'workable' by certain
amendments. In our view, if those amendments were made and if cl 6.6
in that form were incorporated into an applicable local planning scheme,
then the SUCZ, including the delayed vesting of the land, would be
workable and (subject to [264]-[267] below) enforceable. We do not
accept Professor Foley's and Mr McMullen's opinion that the provisions
for the SUCZ are 'unworkable', because they require 'coordination and
cooperation of multiple parties'.238 Certainly, implementation of the
SUCZ would require cooperation between the applicants, the City and
the Commission to effect the necessary incorporation of the SUCZ and
cl 6.6 into an applicable local planning scheme. However, with the
amendments that we foreshadow below, we are satisfied that the SUCZ

235

As indicated at [3] of the Statement of agreed facts in relation to the coastal processes allowance set out at
[72] above, the 'Horizontal Shoreline Datum' is 'the seaward shoreline contour representing the peak steady
water level under storm activity'.
236
Joint statement of the planning experts dated 13 June 2018 (Exhibit 39) [22].
237
ts 426, 14 May 2019.
238
Joint statement of the planning experts dated 13 June 2018 (Exhibit 39) [22].
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is workable and, if incorporated into a local planning scheme (subject to
[266]-[269] below), enforceable.
247

We consider that the following amendments to cl 6.6 are required
in order for the SUCZ to be workable and (subject to [264]-[267] below)
enforceable. However, as these amendments were not proposed by either
party, we will defer making final orders until the parties have had the
opportunity to make submissions as to the form and expression of the
amendments.

248

Firstly, we consider that the following cl 6.6.1A should be inserted
prior to cl 6.6.1 setting out the requirement for the SUCZ to be given
effect by a local planning scheme:
6.6.1A Requirement for Special Use (Coastal) Zone to be Given Effect
by Local Planning Scheme
a)

The Special Use (Coastal) Zone and clause 6.6 (other than clause
6.6.1A a), b) and c)) have no effect unless and until the zone and
clause 6.6 (other than clause 6.6.1A a), b) and c)) and any further
provisions necessary to give effect to the zone and clause 6.6 are
incorporated into an applicable local planning scheme within 10
years after the approval of this Structure Plan by the Western
Australian Planning Commission.

b)

The local planning scheme referred to in paragraph a) of this
clause may:

c)

i)

include any part of any adjoining unvegetated area,
which under the Structure Plan is designated as 'coastal
foreshore reserve', in the Special Use (Coastal) Zone;
and

ii)

add any discretionary land use considered appropriate
for the Special Use (Coastal) Zone to the list of
discretionary land uses in clause 6.6.3 b), subject to
clause 6.6.3 c) ii).

If the Special Use (Coastal) Zone and clause 6.6 (other than clause
6.6.1A a), b) and c)) and any further provisions necessary to give
effect to the zone and clause 6.6 are not incorporated into an
applicable local planning scheme within 10 years after the
approval of this Structure Plan by the Western Australian
Planning Commission, then the land in the Special Use (Coastal)
Zone is designated as 'coastal foreshore reserve' and is not subject
to any zoning under this Structure Plan, and the landowner must
cede that land to the Crown (free of cost and without any payment
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of compensation by the Crown) at the time of subdivision or
development of any land within the Structure Plan boundary.
249

Secondly, we consider that the objectives of the SUCZ should be
replaced to reflect the reasons we have given in relation to the SUCZ in
the following terms:
The objectives of the Special Use (Coastal) Zone are to:
a)

recognise the two distinct and discrete parts of the Physical
Processes Setback, pursuant to State Planning Policy 2.6 - State
Coastal Planning Policy, within the Structure Plan boundary
which adjoin the unvegetated areas identified as 'Blowout 1' and
'Blowout 3' shown on Conferral Figure 2.2 and Conferral Figure
2.3 (respectively) in Joint Statement 2 of the Environmental
Experts dated 15 March 2019 (Exhibit 29 in State Administrative
Tribunal proceedings DR 188 of 2016) (land);

b)

put in place suitable development controls that allow for the land
to be used until the most landward part of the Horizontal
Shoreline Datum is within 40 metres of the most seaward part of
the land;

c)

recognise the constraints in terms of use and the need to minimise
risk; and

d)

require the owner of the land to cede the land to the Crown (free
of cost and without any payment of compensation by the Crown)
when the most landward part of the Horizontal Shoreline Datum
is within 40 metres of the most seaward part of any of the land in
the zone.

250

Thirdly, in order to aid enforceability of the provisions of the
SUCZ, including delayed vesting, we consider that the 'general
presumption against further subdivision' in cl 6.6.2 b) should be replaced
with a provision requiring that the SUCZ 'is to comprise a single lot and
is not to be further subdivided'.

251

Fourthly, although cl 6.6.3 a) and b) (relating to land use
permissibility) are appropriate, cl 6.6.3 c) should be replaced, because:
•

it refers to matters for consideration in relation to a
development application under Part 6.8 of DSP 2,
whereas the relevant considerations are now set out in
cl 67 of the deemed provisions;

•

the provision as drafted by the City's officers refers to
the potential for development to demonstrate that it is
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'designed to adapt to/withstand coastal processes,
including future sea level rise', whereas any
development proposed in the SUCZ should be readily
capable of removal and relocation, as it will not remain
in place at a time when it is necessary to adapt to or
withstand coastal processes; and
•

252

the provision that 'the use can be considered in
accordance with Part 7 of Schedule 1 to State Planning
Policy 2.6' is somewhat unclear and should be better
expressed.

Consequently, we consider that cl 6.6.3 c) should be replaced with
the following:
In addition to having regard to the matters contained in cl 67 of the
deemed provisions, the City shall only exercise its discretion to grant
development approval where is satisfied that:

253

239

i)

any buildings proposed are readily capable of removal and
relocation; and

ii)

the development falls within one of the possible variations in
clause 7 of Schedule One to State Planning Policy No. 2.6 - State
Coastal Planning Policy.

Fifthly, we consider that cl 6.6.3 d) and e) are poorly expressed and
problematic. We accept Mr McMullen's evidence that 'Park Home Park'
contemplates permanent residential occupation. Although that may
potentially not be approved, because cl 6.6.3 e) iii) currently provides
that the City 'shall only exercise its discretion pursuant to d) above where
… it is demonstrated that the use can be considered in accordance with
Part 7 of Schedule One to State Planning Policy 2.6', the inclusion of
'Park Home Park' is liable to lead to confusion. Furthermore, we, like
Professor Foley, '[can't] quite work … out'239 the meaning of cl 6.6.3 d)
and e). These provisions are problematic and confusing. Clause 6.6.3 e)
i) provides that the City 'shall only exercise its discretion pursuant to d)
above where … [t]he portion of the use that is located within the Special
Use (Coastal) Zone is ancillary / incidental to the remainder of the use
located outside the Special Use (Coastal) Zone'. Given our determination
in relation to issue 3, concerning the coastal foreshore reserve, it is
unclear what 'use located outside of the [SUCZ]' cl 6.6.3 d) and e) would
allow development in the SUCZ to be 'ancillary / incidental to'.

ts 425, 14 May 2019
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More fundamentally, the terms 'ancillary' and 'incidental' have an
established meaning in planning law.240 As the Tribunal said in
G & G Corp Asset Management Pty Ltd and Presiding Member of the
Metropolitan East Joint Development Assessment Panel
[2018] WASAT 9; (2018) 94 SR (WA) 36 at [23]:241
It should be noted that although the terminology of 'incidental use' and
'ancillary use' is commonly adopted in the cases (and in planning
schemes, such as LPS 17), as Member Gibson astutely observed in
[Pacific Seven Pty Ltd v Knox City Council (1993) 11 AATR 325 at] 329,
this terminology is incorrect:
It has always been recognised that land may be used for more than
one use. Land can also be used for more than one activity.
However, not all activities constitute separate uses in their own
right. Sometimes activities will be ancillary or incidental to the
primary use of the property, in which case they will not constitute
a separate use but are considered to be part and parcel of the
primary use. Whilst these are commonly termed 'ancillary uses',
the word 'use' in this context is a misnomer. They are really
activities which are an ancillary part of the primary use.
254

Given the established meaning of the terms 'ancillary' and
'incidental' in planning law, the meaning of cl 6.6.3 d) and e) is unclear.
In our view these provisions should be deleted. However, as indicated
earlier, we consider that cl 6.6.1A should enable the local planning
scheme giving effect to the SUCZ to add any discretionary land use
considered appropriate for the SUCZ. This is a matter that can be further
discussed between the applicants, the City and the Commission.

255

Sixthly, although cl 6.6.5 b) and c) (relating to the term of
development approval) are appropriate, we consider that cl 6.6.5 a) and
cl 6.6.5 d) should be replaced with the following text and cl 6.6.5 e)
should be added so that any development approval ceases to have effect
when the trigger for delayed vesting occurs and to require the landowner
to remove the development and rehabilitate the land to its predevelopment condition when development approval ceases to have effect
or lapses and is not extended:
Delete the text of cl 6.6.5 a) and replace with the following:
Any approval granted pursuant to clause 6.6.3 shall be limited to
a period of not more than 30 years from the date of approval, at

240

See G & G Corp Asset Management Pty Ltd and Presiding Member of the Metropolitan East Joint
Development Assessment Panel [2018] WASAT 9; (2018) 94 SR (WA) 36 at [16]-[25].
241
Original emphasis.
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which point the approval will lapse and the development shall be
removed and the land rehabilitated to its pre-development
condition by the landowner at its cost.
Delete the text of cl 6.6.5 d) and replace with the following:
There is no limit to the number of extensions that the City may
grant, subject to the satisfaction of b) above and compliance with
the requirement that, unless a further extension is granted, at the
end of the term of approval the development shall be removed and
the land rehabilitated to its pre-development condition by the
landowner at its cost.
Add cl 6.6.5 e) as follows:
Any approval granted pursuant to clause 6.6.3 shall cease to have
effect and the development shall be removed and the land
rehabilitated to its pre-development condition by the landowner
at its cost when the most landward part of the Horizontal
Shoreline Datum is within 40 metres of the most seaward part of
any of any of the land in the zone.
256

Seventhly, we consider that cl 6.6.6 concerning monitoring and
review is confusing and unnecessary in light of the trigger mechanism
for delayed vesting. The requirement and trigger for delayed vesting
should be inserted in place of cl 6.6.6 in the following terms:
6.6.6 Requirement for Delayed Vesting (Without Compensation) of
Special Use (Coastal) Zone
The owner of the land in the Special Use (Coastal) Zone must cede that
land to the Crown (free of cost and without any payment of compensation
by the Crown) when the most landward part of the Horizontal Shoreline
Datum is within 40 metres of the most seaward part of any of the land in
the zone.

257

Finally, we consider that there should be a requirement for the
landowner to provide a report from a coastal engineer, nominated or
approved by the City, to the City, indicating the distance between the
most landward part of the Horizontal Shoreline Datum and the most
seaward part of any of the land in the SUCZ, when development approval
or an extension of a development approval is sought and, in any case,
periodically, at least once every five years, or more frequently if
requested by the City. The following additional clause should therefore
be inserted:
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6.6.7 Requirement for Report from Coastal Engineer as to Distance
Between the Horizontal Shoreline Datum and Land in the Zone
The owner of the land in the Special Use (Coastal) Zone must
provide a report from a Coastal Engineer nominated or approved
by the City of Wanneroo to the City of Wanneroo indicating the
distance between the most landward part of the Horizontal
Shoreline Datum and the most seaward part of any of the land in
the zone:

258

a)

whenever development approval or an extension of a
development approval in relation to land in the zone is
sought; and

b)

in addition, at least once every five years, or more
frequently if requested by the City of Wanneroo.

Finally, in relation to the SUCZ, in its closing submissions, the
Commission referred to 'the statutory mechanism for cession [under] the
PD Act' and submits (correctly) that the only mechanism for cession of
land to the Crown under the PD Act is by a condition of subdivision
approval and the PD Act does not include any provision for delayed
vesting as proposed by the applicants.242 Section 138(1) of the PD Act
enables the Commission to approve a subdivision application
(under s 135 of the PD Act) 'subject to conditions which are to be carried
out before the approval becomes effective'. Furthermore, s 152(1) of the
PD Act states, in part, as follows:
If the Commission has approved a subdivision of land subject to a
condition that one or more portions of land shown on a diagram or plan
of survey relating to the subdivision or a plan under the Strata Titles Act
1985 are to vest in the Crown for any one or more of the following
purposes —
(a)

conservation or protection of the environment;

…
(e)

a reserve for … foreshore management, waterway management
or recreation;

(f)

a public purpose specified in the condition and related to the
subdivision,

then, subject to the encumbrances referred to in subsection (5), the land
subject to the condition vests in the Crown by force of this section

242

Respondent's closing address [145].
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without any conveyance, transfer or assignment or the payment of any
fee.
259

The Commission submits as follows:243
Section 152 provides that foreshore land, if ceded as a condition of
subdivision approval, is to be transferred by virtue of the registration of
the approved drawing.
There is no alternative mechanism available to the Commission under the
PD Act to accommodate either some other trigger for cession or some
other time for the cession to take effect. That means that the legislature
has considered this very issue and has determined that only one
mechanism and only one timeframe is to apply.
Clause 5.9(iii) [of] SPP 2.6 states that the foreshore reserve generally
should be ceded at the time of development or subdivision. The obvious
reason for selecting development or subdivision is that those are the
occasions for cession to be made a condition of approval.
However, subdivision and development are separated in WA. Only
subdivision is under Commission control. If cession is a condition of
subdivision, the great advantage is that the cession occurs prior to
ownership being fragmented, while in the hands of the original
owner/subdivider.

260

It is correct that there is 'no alternative mechanism available to the
Commission under the PD Act' to accommodate the applicants' delayed
vesting proposal. However, we do not accept the submission that '[t]hat
means that the legislature has considered this very issue and has
determined that only one mechanism and only one timeframe is to apply'.
There is no evidence that the legislature has considered and rejected
delayed vesting of coastal land enabling a landowner to utilise that land
until it becomes vulnerable to coastal processes.

261

Furthermore, as indicated earlier, SPP 2.6 'encourages innovative
approaches to managing coastal hazard risk' (cl 2.4). As we have found,
the SUCZ, including delayed vesting, if the SUCZ is limited and located
on coastal nodes 1 and 2 and if it is modified in the manner set out in
these reasons, is an 'innovative approach… to managing coastal hazard
risk' and one which, ultimately, 'provides public ownership of coastal
foreshore reserves' (as also provided in cl 2.4 of SPP 2.6).

243

Respondent's closing address [146]-[149].
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Although there is no mechanism in the PD Act for delayed vesting,
the PD Act provides in Pt 5 for the making of local planning schemes
and, as indicated earlier, states in s 87(4) as follows:
A local planning scheme or amendment to a local planning scheme, when
approved by the Minister and published in the Gazette, has full force and
effect as if it were enacted by this Act.

263

Section 69 of the PD Act states as follows:
(1)

264

A local planning scheme may be made under this Act with respect
to any land —
(a)

with the general objects of making suitable provision for
the improvement, development and use of land in the
local planning scheme area; and

(b)

making provision for all or any of the purposes,
provisions, powers or works referred to in Schedule 7.

(2)

With those objects a local planning scheme may provide for
planning, replanning, or reconstructing, the whole or any part of
the local planning scheme area.

(3)

This section applies subject to section 256 and the regulations
made under it and sections 257A and 257B.

It is not clear whether s 69 and Sch 7 of the PD Act would authorise
the making of a local planning scheme requiring the delayed vesting of
land to the Crown (free of cost and without any payment of compensation
by the Crown) as is proposed by the applicants. Section 69(1)(a) and
certain authorities in Sch 7 of the PD Act would certainly authorise the
making of a local planning scheme otherwise giving effect to the SUCZ,
including the provisions of cl 6.6. Other than in relation to delayed
vesting, the provisions of cl 6.6 would be authorised by the terms of
s 69(1)(a) ('making suitable provision for the improvement, development
and use of land in the local planning scheme area') and cll 7 and 9 of
Sch 7, which state as follows:
7.

Controls for land management
Controls for land or site management for matters to which this
Act relates.
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9.

Development controls
Approval, refusal or approval subject to conditions of any use or
class or kind of development by a consideration of any matter to
which the Act relates including the public interest.

265

The only provisions in Sch 7 of the PD Act which may be relevant
to delayed vesting appear to be cll 10 and 12, which state as follows:
10.

Acquisition and purchase of land
Acquisition or purchase of land or buildings and any step
necessary to give effect to the acquisition or purchase.

12.

Agreements and cooperation
(1)

Agreements and cooperation between the responsible
authority and the owners of land.

(2)

Agreements and cooperation between the responsible
authority and public, statutory or responsible authority.

(3)

Agreements and cooperation between owners of land.

266

Neither party addressed the Tribunal as to whether a local planning
scheme can authorise delayed vesting. The applicants' submissions
simply assume that it can.

267

As indicated earlier, we consider that the SUCZ, including delayed
vesting, should be regulated and made enforceable by planning
legislation and consequently we propose to vary modification 18 to
require the proposed structure plan to be modified to include a
requirement for the SUCZ, including delayed vesting, to be given effect
by a local planning scheme before the SUCZ and cl 6.6 have effect, and
to provide that, if this does not occur within 10 years, then the SUCZ and
cl 6.6 have no effect and the land in the SUCZ is designated as 'coastal
foreshore reserve' and is not subject to any zoning under the structure
plan. We do not make any determination as to whether a local planning
scheme can lawfully authorise delayed vesting. If a local planning
scheme amendment is initiated to incorporate the SUCZ and cl 6.6, then,
unless Sch 7 of the PD Act is amended to expressly authorise a local
planning scheme to provide for delayed vesting, or the PD Act itself is
amended to provide for delayed vesting, the issue as to whether Sch 7 of
the PD Act authorises a local planning scheme to make such a provision
will need to be resolved in an appropriate forum.
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Is the proposed structure plan appropriate in terms of the location of the
coastal road?
268

As indicated earlier, modification 24(d) imposed by the
Commission on 26 April 2016 states as follows:244
Clearly depict a continuous 'indicative coastal road' along the entire
foreshore interface of the LSP area, to the east of the accepted 'coastal
processes allowance'.

269

The Commission contends that the proposed 'Neighbourhood
Connector' road, which commences at the southern boundary of the site
to the east of 'Future MRS Foreshore Reserve A', and then runs broadly
south-north to the northern boundary of the site, is inappropriate, because
it contains right-angle turns and is located to the east (rather than to the
west, where it interfaces with the foreshore) of the area proposed to be
zoned 'Residential' with a residential density coding of 'R60-R100' in the
northern part of the site (between POS R and POS S).

270

In light of our decision and reasons in relation to issues 1 to 4 above,
the foreshore portion of the site will need to be replanned to
accommodate the reservation of the bulge, provide for an appropriate
coastal foreshore reserve inclusive of the allowance for coastal physical
processes and land not vulnerable to coastal processes at the end of the
planning timeframe, and depict the SUCZ in the location of coastal nodes
1 and 2. Consequently, the location and configuration of the costal road
will need to change.

271

As indicated earlier, cl 5.2(v) of SPP 26 states as follows:245
Ensure that land use and development, including roads, adjacent to the
coast is sited and designed to complement and enhance the coastal
environment in terms of its visual, amenity, social and ecological values.

272

273

We accept the Commission's submission that cl 5.2(v) of SPP 2.6,
in effect, 'requires a coastal road to be sited so as to facilitate views of,
and access to, the foreshore'.246 A coastal road which includes
right-angle turns is unlikely to be consistent with cl 5.2(v) of SPP 2.6.
As indicated earlier, cl 5.9(v) of SPP 2.6 states as follows:247

244

Respondent's section 24 bundle (Exhibit 11.1) tab 2 page 23.
Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 824.
246
Respondent's closing address [213].
247
Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 827.
245
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Ensure that the coastal foreshore reserve is separated from adjacent
development in a way that provides a clear demarcation between public
and private land.
274

Although the SUCZ (if incorporated into an applicable local
planning scheme) will remain 'private land' until it is required to be ceded
upon the occurrence of the relevant trigger event, that land will ultimately
form part of the coastal foreshore reserve, and the portion of the proposed
SUCZ between coastal nodes 1 and 2 will form part of the coastal
foreshore reserve (in accordance with modification 24(b)) from the
outset. Consequently, notwithstanding the contemplation of cl 5.9(v) of
SPP 2.6, given the ultimate public ownership of the SUCZ and that the
land between the two parts of the SUCZ will be public land during the
currency of the SUCZ, the coastal road should run along the eastern
boundary of the coastal foreshore reserve as it will exist at the end of the
planning timeframe.

275

Finally, we consider that the words 'to the east of the accepted
"coastal processes allowance"' in modification 24(d) should be deleted,
because they are misleading. The 'continuous "indicative coastal road"
along the entire foreshore interface of the LSP area' should be located to
the east of the coastal foreshore reserve, not to the (immediate) east of
the Rogers line.

Should the proposed structure plan provide for the transfer of coastal
foreshore reserve into public ownership at the time of subdivision or
development?
276

As indicated earlier, modification 19 and modification 24(b)
imposed by the Commission on 26 April 2016 state as follows:248
19.

Insert a new Clause 6.6 titled 'Foreshore Reserve' and include the
following text:
"The coastal foreshore reserve as identified on the Structure Plan
Map is to be ceded free of cost at the time of subdivision or
development in accordance with State Planning Policy 2.6 - State
Coastal Planning Policy"[.]

…
24.

248

Plan A Structure Plan Map being replaced with the plan shown in
Attachment A to this Schedule, date stamped 12 October 2015,
and further modified as follows:

Respondent's section 24 bundle (Exhibit 11.1) tab 2 page 21.
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…
b)

277

278

249
250

Provide for an appropriate coastal foreshore reserve
inclusive of the allowance for coastal physical processes
and land not vulnerable to coastal processes at the end of
the planning timeframe, in accordance with State
Planning Policy 2.6 State Coastal Planning Policy and
associated Guidelines to the satisfaction of the WAPC.

As also indicated earlier, cl 5.9(iii) and (iv) of SPP 2.6 state as
follows:249
(iii)

Ensure that the identification of land to be set aside for public
ownership for management, public access, recreation, and
conservation is undertaken during the planning process.
Generally this land should be given up free of cost at the time of
development, subdivision or strata subdivision, over and above
the required provision of public open space.

(iv)

Support vesting of the coastal foreshore reserve in the relevant
local government for the purposes of coastal foreshore
management, public access, recreation and conservation. Where
the land has significant conservation value, vesting should
generally be with the state body responsible for the conservation
estate. Opportunities to improve and protect the conservation
values of freehold land should also be pursued.

Furthermore, as also indicated earlier, Liveable Neighbourhoods
contains provisions which similarly generally require coastal foreshore
reserves to be given into public ownership, free of cost and without any
payment of compensation, at the time of subdivision or development.
In Element 4, Liveable Neighbourhoods states as follows:250
•

'Foreshore reserves … are contributed free of cost by
the owner through the subdivision process…'
(Introduction);

•

'The WAPC will require provision of a foreshore reserve
free of cost where subdivision abuts a watercourse … in
accordance with [SPP 2.6]…' (under 'Foreshore
reserves and regional open space');

•

'The WAPC will generally require the ceding of a
foreshore reserve free of cost and without payment of

Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 827.
Respondent's section 24 bundle (Exhibit 11.1) tag 10 page 419 (original emphasis).
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compensation by the Crown, where a subdivision
includes land abutting the coast …' (provision R9); and
•

279

280

'The foreshore reserve … shall be ceded to the Crown
free of cost and without payment of compensation by the
Crown and will be in addition to the 10 per cent public
open space contribution' (provision R10).

Mr Leckey gave following evidence in the joint statement of the
planning expert witnesses:251
•

Mr Leckey acknowledges that public ownership and management
of foreshores in the medium – long term is desirable, however
notes that a desire by the State for public ownership should not
automatically equate to a requirement that the land be ceded free
of cost.

•

Mr Leckey considers that the requirement to cede the additional
foreshore reserve free of cost at the time of subdivision is not
appropriate in the absence of a statutory reservation over the land,
which cannot be imposed by the proposed structure plan.
Mr Leckey does not believe it is orderly or proper for the State to
require such a significant amount of land to be ceded free of cost
before it has been through the process of Ministerial and
Government consideration and approval that is required in order
to impose a statutory reservation, as this unreasonably denies the
landowner access to potential acquisition / injurious affection
claims as set out in the Act.

•

Mr Leckey notes that although Crown Reserve 45379 was ceded
free of cost previously, the foreshore reserve was reserved as
Parks and Recreation reserve in the MRS prior to being given up.
Further, the ceding of Reserve 45379 was subject of a deed of
agreement between the State and the landowner. No such deed
of agreement applies in this instance, with the exception of the
'additional foreshore' provisions in the current deed.

Mr Leckey gave the following similar oral evidence:252
… I think, first of all, it [as] a non-statutory due regard document the
structure plan can only foreshadow a future intent that the land be
transferred.
…

251
252

Joint statement of the planning experts dated 13 June 2018 (Exhibit 39) pages 8-9.
ts 639-640, 16 May 2019.
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And that transfer could only happen either by compulsory taking, or a
condition of subdivision approval, or an acquisition. There's no specific
reservation category under the MRS or local scheme for foreshore.
And on that basis, the orderly and proper way of reserving foreshores is
as a [P]arks and [R]ecreation reserve under the MRS. Structure plans are
required by the WAPC[']s framework to reflect existing zones and
reserves and the way that they're prepared, rather than invent or use zones
and reserves that don't exist under that - under the applicable schemes.
So in this instance, whatever ends up being identified as foreshore should
be, in my view, correctly shown as [P]arks and [R]ecreation reserve. So I
think, as I mentioned, there's a couple of ways that that transfer could
occur, including compulsory taking and a ceding or vesting or
transferring at the time of subdivision approval. And any condition of
subdivision approval would obviously need to stand on its own merits at
the time with regard to what makes a valid planning condition in the usual
manner. So model condition R1 of the WAPC[']s model subdivision
conditions provides that foreshores are ceded free of cost. And that
condition is intended to apply to land that is reserved and where there's a
management authority agency that agrees to take it on. That's my
understanding of the orderly and proper process for the transfer of
foreshore reserves.

However, Mr Leckey conceded in cross-examination that:253

281

There's no provision in SPP 2.6 or other policy that says the land must be
reserved under the MRS … [b]efore it can be required to be ceded.

and
There's many cases in which, even on … [the proposed structure plan],
that POS … will be required to be ceded even though it's not reserved
first.

Professor Foley, Mr Bassett and Mr McMullen each consider

282

254

that:

… the entire increased foreshore reserve requirements should be ceded
free of cost to the Crown and … this should occur at the time of first
subdivision or development of the land parcel[.]
283

Professor Foley's, Mr Bassett's and Mr McMullen's reasons for this
opinion include that:255
[T]he most appropriate way to manage the foreshore reserve is to have it
in public ownership so that it can be pro-actively managed in a

253

ts 644-645, 16 May 2019.
Joint statement of the planning experts dated 13 June 2018 (Exhibit 39) [17].
255
Joint statement of the planning experts dated 13 June 2018 (Exhibit 39) [17].
254
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co-ordinated way by the local government on behalf of the community
for the long-term, including the management of gradual retreat[.]
284

As indicated earlier, although Mr Leckey is of the opinion that
'the orderly and proper way of reserving foreshores is as a [P]arks and
[R]ecreation reserve under the MRS',256 he conceded that there is no
provision of any planning policy stating that land must be reserved under
the MRS before it can be required to be ceded by a condition of
subdivision approval and that there are many instances in the proposed
structure plan where public open space is proposed to be ceded, even
though it has not been reserved under a planning scheme. Furthermore,
Professor Foley and Mr Bassett gave evidence 'from their experience and
knowledge' that:257
… there are many examples of where foreshore reserves have been ceded
to the Crown as planning conditions in the absence of any reservation
under a region or local planning scheme, including outside the areas of
the State to which region schemes currently apply.

285

An example of a case in which the Tribunal has required private
land zoned for urban purposes to be ceded to the Crown as coastal
foreshore reserve is Ouschan and Western Australian Planning
Commission [2007] WASAT 226; (2007) 55 SR (WA) 202. The site in
that case (including the area required to be ceded) was zoned 'Tourist'
under the Shire of Harvey District Town Planning Scheme No. 1.
Immediately adjoining the zoned private land was public land
comprising Myalup Beach and foreshore, which was vested in the local
government, subject to a reserve for public recreation.258 The Tribunal
imposed a condition of subdivision approval requiring a portion of the
subdivider's private and zoned land to be shown on the Diagram or Plan
or Survey (Deposited Plan) as a 'Reserve for Recreation' and vested in
the local government under s 152 of the PD Act, 'such land to be ceded
free of cost and without the payment of compensation by the Crown'.259

286

Furthermore, although, as Mr Leckey said, the applicants'
predecessor in title gave up the existing coastal foreshore reserve under
a condition of subdivision approval, as we said earlier, the present coastal
foreshore reserve and the condition of subdivision approval under which
it was ceded reflects now outdated climate science and planning policy.

256

ts 639, 16 May 2019.
Joint statement of the planning experts dated 13 June 2018 (Exhibit 39) [17].
258
Ouschan and Western Australian Planning Commission [2007] WASAT 226; (2007) 55 SR (WA) 202
at [7] and [9].
259
Ouschan and Western Australian Planning Commission [2007] WASAT 226; (2007) 55 SR (WA) 202
at [44].
257
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As Professor Foley said in response to Mr Leckey's evidence set out at
[280] above:260
And when this land - this land was zoned 25 years ago, well in advance
of development. And foreshore - it can't be foreshore reserve as then
determined and given up and reserved in the MRS was based on policies
that existed in the 1990s. They've changed over time and there's now a new factors that have been included into formulating foreshore reserves.
So now the policy does say that all the land should be transferred over as
a Crown reserve public land. And it's quite reasonable. And it's - in
terms of being able to manage it as one unit, it can be vested in the
[C]ouncil and then the [C]ouncil can vest that quite easily. I don't think
it's - I can understand that an owner may think that it's onerous for
government to come back 25 years later and ask for some more land but
there was the opportunity to subdivide, potentially - theoretically, the
opportunity to subdivide for 25 years in the 1990s when the policies
would probably not have required any more foreshore reserve than what
is there.
287

The applicants contest modification 19 on two principal bases.
First, the applicants submit that a condition of subdivision or
development approval requiring the coastal foreshore reserve,
as identified on the structure plan map (in accordance with modification
24(b)), to be ceded free of cost at the time of subdivision or development
could not lawfully be imposed, because such a condition would be in
breach of the second and third of the so-called 'Newbury tests' for the
validity of a condition of planning approval. Secondly, the applicants
submit that, on the proper interpretation and application of cl 5.9 of
SPP 2.6, in the circumstances of this case, modification 19 should not be
required.

288

The Tribunal reviewed the three Newbury tests in Bestry Property
Group Pty Ltd and Western Australian Planning Commission at
[90]-[93] as follows:
90

260

As discussed later in these reasons, the applicants contend that the
disputed conditions cannot lawfully be imposed, because they are
in breach of the so-called 'Newbury tests' for the validity of a
condition of planning approval. The 'Newbury tests' derive their
name from the decision of the House of Lords in Newbury District
Council v Secretary of State for the Environment [1981] AC 578.
The Newbury tests were endorsed and stated by McHugh J in the
High Court of Australia in Western Australian Planning

ts 640-641, 16 May 2019.
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Commission v Temwood Holdings Pty Ltd [2004] HCA 63;
(2004) 221 CLR 30 in the following terms at [57]:
… A condition attached to a grant of planning
permission will not be valid therefore unless:

91

1.

The condition is for a planning purpose and not
for any ulterior purpose. A planning purpose is
one that implements a planning policy whose
scope is ascertained by reference to legislation
that confers planning functions on the authority,
not by reference to some preconceived general
notion of what constitutes planning.

2.

The condition reasonably and fairly relates to
the development [or subdivision] permitted.

3.

The condition is not so unreasonable that no
reasonable planning authority could have
imposed it.

In Western Australian Planning Commission v Temwood
Holdings Pty Ltd Callinan J also referred, with apparent approval,
to the Newbury tests as follows at [155]:
… that a condition must be for a planning purpose and
not for any ulterior purpose, must fairly and reasonably
relate to the proposed development [or subdivision], and,
thirdly must not be so unreasonable that no reasonable
planning authority could have imposed it. …

92

In Reid v Western Australian Planning Commission [2016]
WASCA 181, the Court of Appeal (Martin CJ, Newnes and
Murphy JJA agreeing) also endorsed the Newbury tests.
After setting out the passage from McHugh J's judgment in
Western Australian Planning Commission v Temwood Holdings
Pty Ltd at [57] set out at [90] above, the Chief Justice observed
and held as follows at [29]:
It is clear from the terminology used by McHugh J and
from his reasons read as a whole that he considered the
three conditions of validity to which he referred to be
quite separate and distinct so, even if the condition is
imposed in the furtherance of a proper planning purpose,
it will not be valid unless it reasonably and fairly relates
to the development proposed. …

93

The third Newbury test (that is, whether the condition is not so
unreasonable that no reasonable planning authority could have
imposed it) is often referred to by the shorthand expression
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'manifestly unreasonable' or 'unreasonable in the Wednesbury
sense', after the decision of the English Court of Appeal in
Associated Provincial Picture Houses Ltd v Wednesbury
Corporation [1948] 1 KB 223.
289

Further to [93] in Bestry Property Group Pty Ltd and Western
Australian Planning Commission, where the Tribunal referred to the
shorthand expression 'manifestly unreasonable' or 'unreasonable in the
Wednesbury sense' (after the decision of the English Court of Appeal in
Associated Provincial Picture Houses Ltd v Wednesbury Corporation
[1948] 1 KB 223), by which the third Newbury test has often been
referred to, in Sanders v City of South Perth [2019] WASC 226 at
[227]-[234] Quinlan CJ referred to recent High Court authority
indicating that the judicial review ground of 'legal unreasonableness' 'is
not to be confined [in Australia] by reference to … [the] formula'
articulated by Lord Greene MR in Associated Provincial Picture Houses
Ltd v Wednesbury Corporation of 'a decision so unreasonable that no
reasonable decision[-]maker could have made it' ([227]). Quinlan CJ
held in Sanders v City of South Perth at [228]-[234] as follows:261
228

In Minister for Immigration and Citizenship v Li [[2013] HCA
18; (2013) 249 CLR 332], Hayne, Keifel & Bell JJ, observed that
the Wednesbury formula could more sensibly be taken to
recognise that an inference of legal error may be objectively
drawn even where a particular error of reasoning cannot be
identified. In this way, as their Honours recognised, the principle
accords with that in relation to the review of judicial discretion in
House v The King [(1936) 55 CLR 499] and as expressed in the
administrative law context by Dixon J in Avon Downs Pty Ltd v
Federal Commissioner of Taxation [(1949) 78 CLR 353].

229

As the Court also recognised in Minister for Immigration and
Citizenship v Li, however the standard is expressed, in applying
the standard of reasonableness the Courts will be cognisant of
their constitutional role (citations omitted):
The courts are conscious of not exceeding their
supervisory role by undertaking a review of the merits of
an exercise of discretionary power. Properly applied, a
standard of legal reasonableness does not involve
substituting a court's view as to how a discretion should
be exercised for that of a decision-maker.

230

261

While this statement of principle was expressed in the context of
the exercise of a discretion, as the review of authorities at

Citations omitted.
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[101]-[104] make clear, it is equally applicable to a criterion in
relation to which a decision maker is to be 'satisfied'.
231

The contemporary approach to legal unreasonableness was again
addressed by the High Court in Minister for Immigration and
Border Protection v SZVFW [[2018] HCA 30; (2018) 92 ALJR
713] (SZVFW).

232

In that case Gageler J reiterated that the question of legal
unreasonableness was 'a question directed to whether or not the
decision or action is within the scope of the power conferred on
the repository'.

233

In this context, Nettle & Gordon JJ in SZVFW identified an
important part of the lens for assessing legal unreasonableness,
namely (original emphasis):
error identified by observing that the result is so
unreasonable that it could not have been reached if
proper reasoning had been applied in the exercise of the
statutory power in the particular circumstances. In that
situation, the court is not undertaking merits review of
an exercise of a discretionary power by a
decision-maker. Rather, the court is asking whether the
decision-maker's purported exercise of power was
beyond power because it was legally unreasonable.

234

While this question is a question of law, it will, nevertheless,
inevitably involve an evaluation of the particular evidence in each
case. As Nettle & Gordon JJ continued in SZVFW (original
emphasis):
Moreover, legal unreasonableness is invariably fact
dependent and requires a careful evaluation of the
evidence. That is, assessment of whether a decision was
beyond power because it was legally unreasonable
depends on the application of the relevant principles to
the particular factual circumstances of the case, rather
than by way of an analysis of factual similarities or
differences between individual cases.

290

Sanders v City of South Perth involved an application for judicial
review challenging the validity of the grant of development approval for
the construction of a house. The case did not concern a challenge to the
validity of a condition of subdivision or development approval and did
not consider the formulation of the third Newbury test in
Western Australian Planning Commission v Temwood Holdings Pty
Ltd [2004] HCA 63; (2004) 221 CLR 30; (2004) 137 LGERA 232 at
[57] (McHugh J) and [155] (Callinan J) or as it was endorsed by the Court
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of Appeal in Reid v Western Australian Planning Commission
[2016] WASCA 181. However, given that the High Court authorities
referred to by the Chief Justice postdate Western Australian Planning
Commission v Temwood Holdings Pty Ltd, it would seem that the third
Newbury test involves 'legal unreasonableness' in the sense discussed in
the more recent High Court decisions. A condition of subdivision or
development approval will therefore be invalid under the third Newbury
test, as understood consistently with the judicial review ground of 'legal
unreasonableness', if the result is so unreasonable that it could not have
been reached if proper reasoning had been applied in the exercise of the
statutory power to impose conditions of planning approval, in the
particular circumstances, and thus an inference of legal error may
objectively be drawn.
291

The applicants submit as follows:262
4.

… [I]f land is required under SPP 2.6 for future foreshore and if
that land is to be ceded free of cost at the time of subdivision, that
is neither fairly and reasonably related to the proposed
development within SP 91, nor is it reasonable. The applicants
use the Newbury requirements in support of their argument that
the correct and preferable planning outcome is one in which the
mechanisms in SP 91 have a nexus to the proposed development
and are reasonable. It is not an attack on the legality of SPP 2.6.

…
10.

292

This case is the first case before the Tribunal in which the
[Commission] is requiring a foreshore for the future community
under the 2013 version of SPP 2.6. In requiring land to be ceded
soon (upon subdivision or development) to protect something for
a population that may be there in 100 years' time, is not fairly and
reasonably related to the current development and is
unreasonable. In contrast, the delayed vesting regime enables the
cession over the coming years (on the evidence, not before 50
years), when the Special Use (Coastal) Zone begins to be touched
by coastal processes.

In our view, a condition of subdivision or development approval for
the site which requires the coastal foreshore reserve (as required to be
provided for under modification 24(b)) to be ceded, free of cost and
without any payment of compensation by the Crown, at the time of the
subdivision or development, would fairly and reasonably relate to the
subdivision or development permitted (in compliance with the second

262

Applicants' submissions in response to respondent's further submissions dated 14 June 2019 on Newbury
issue dated 20 June 2019 [4] and [10] (original emphasis).

Page 137

[2019] WASAT 59
Newbury test) and would not be legally unreasonable in the sense that
the result is so unreasonable that it could not have been reached if proper
reasoning had been applied and thus an inference of legal error may
objectively be drawn (in compliance with the third Newbury test).
Such a condition would have a sufficient nexus with the subdivision or
development and would not be legally unreasonable, in part, because,
as Professor Foley said in evidence:263
1. Need and the nexus
The need for the infrastructure included in the development contribution
plan must be clearly demonstrated (need) and the connection between
the development and the demand created should be clearly established
(nexus).
In my view this principle is satisfied in the current proposal if a coastal
foreshore reserve needs to be established of a width which would require
an additional 55 to 60 ha (or greater or lesser amount). The foreshore
reserve is directly related to protecting the future development of the land
the subject to [sic] [the proposed structure plan] from erosion and
providing sufficient land in a foreshore reserve for its population's future
enjoyment and use of the coastline. The [proposed structure plan]
Explanatory Report (document 37 Respondent's Bundle, p. 1384)
indicates that the structure plan area is 834 ha and is anticipated to
ultimately have 11,800 dwellings and 27,000 people. It will be the major
beach destination for a large proportion of these residents who will create
much of the demand for the district and local beaches' usage.
293

263

In the evidence set out in the preceding paragraph, Professor Foley
was directly addressing the requirement for 'need and nexus' in
State Planning Policy 3.6 - Development Contributions for
Infrastructure. However, we accept his evidence as also demonstrating
a sufficient nexus for the purposes of the second Newbury test and that a
condition requiring cession of coastal foreshore reserve at the time of
subdivision or development is not legally unreasonable in terms of the
third Newbury test. In our view, even though there is an existing
adequate coastal foreshore reserve (which is likely to be depleted by sea
level rise and other coastal processes consequent on climate change over
the course of the next century), the coastal foreshore reserve required
under modification 24(b) fairly and reasonably relates to residential or
other subdivision or development of the site permitted by the subdivision
or development approval and is not legally unreasonable. This is
because, as Professor Foley said, the coastal foreshore reserve seaward
of the Rogers line and between the two parts of the SUCZ in coastal

Statement of Neil Leslie Foley dated 14 May 2018 (Exhibit 33) [15.13] (original emphasis).
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nodes 1 and 2 'is directly related to protecting the future development of
the land the subject to [sic] [the proposed structure plan] from erosion',
by managing these consequences of sea level rise and other coastal
processes consequent upon climate change. Furthermore, as Professor
Foley said, the coastal foreshore reserve landward of the Rogers line,
which is not vulnerable to coastal processes at the end of the planning
timeframe, '[provides] sufficient land in a foreshore reserve for
[the site's] population's future enjoyment and use of the coastline'.
294

A development approval and the conditions subject to which it is
granted relates to and 'runs with' the land the subject of the approval,
operates generally is perpetuity264 (unless superseded by a subsequent
development approval), is not personal to the applicant for approval, and
survives changes in ownership and occupation of the land. The nature
and effect of a development approval was expounded by Spigelman CJ
in Winn v Director-General of National Parks and Wildlife
[2001] NSWCA 17; (2001) 130 LGERA 508 at [4] at follows:
A public document, such as a development consent, constitutes a
unilateral act on the part of the consent authority expressed in a formal
manner, required and intended to operate in accordance with its own
terms. It has … an inherent quality that it will be used to the benefit of
subsequent owners and occupiers. It is also a document intended to be
relied upon by many persons dealing with the original grantee, or
assignees of the grantee, in such contexts as the provision of security.
In some respects it is equivalent to a document of title. It must be
construed in accordance with its enduring functions.

295

As was observed in Boulter and City of Subiaco
[2007] WASAT 71; (2007) 52 SR (WA) 84 at [60]-[61], uniquely
among the Australian planning jurisdictions, Western Australia has a
'split planning system':265
… under which subdivision control and assessment is undertaken by the
Commission at State level whereas development control and assessment
is generally undertaken by local governments [and, since 25 March 2011,
by Development Assessment Panels under the Planning and
Development (Development Assessment Panels) Regulations 2011
(WA)] applying local planning schemes and policies at local level. The
Commission also undertakes some development control and assessment

264

The limitation on the term of development approval in the SUCZ to 30 years under cl 6.6.5 of the proposed
structure plan is an unusual exception.
265
See also Western Australian Planning Commission and Hogan [2018] WASAT 25 at [38]-[53] and
[90]-[95].
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under region planning schemes, although certain of these functions are
delegated to the relevant local government.
Subdivision control in Western Australia is regulated by Div 2, Div 3 and
Div 4 of Pt 10 of the PD Act, whereas development control is regulated
by Div 5 of the PD Act and local and region planning schemes. This split
planning system is unique to Western Australia among Australian
planning systems. In the other States and the Northern Territory,
"development" relevantly includes subdivision of land so that
development approval is required for subdivision and there is a single
system of development/subdivision control and assessment which is
generally administered by local governments: see Environmental
Planning and Assessment Act 1979 (NSW) s 4 [now, s 1.5]; Planning and
Environment Act 1987 (Vic) s 3; Integrated Planning Act 1997 (Qld)
s 1.3.2 [now, Planning Act 2016 (Qld) s 6 and Sch 2 ('development'
includes 'reconfiguring a lot' which includes 'creating lots by subdividing
another lot')]; Development Act 1993 (SA) s 4; Land Use Planning and
Approvals Act 1993 (Tas) s 3; and Planning Act 1993 [now, Planning
Act] (NT) s 3. The Australian Capital Territory has a unique leasehold
system of land tenure and primary land use control is through lease use
clauses.
296

Unlike the planning jurisdictions of the other Australian States and
the Northern Territory, in Western Australia, 'development' does not
include 'subdivision'. Furthermore, in this State, subdivision approval is,
in effect, limited in term to the 'prescribed period' under s 145(2) of the
PD Act, that is a period of three years (for a subdivision creating five lots
or less) or four years (for a subdivision creating more than five lots)
during which a subdivider may submit and request the approval of the
Commission to a diagram or plan or survey of the subdivision under
s 145(1) of the PD Act, and subdivision approval is personal to the
applicant for approval, because s 145(1) of the PD Act (only) enables '[a]
person to whom approval of a plan of subdivision has been given' to
submit and request the approval of the Commission to a diagram or plan
of survey of the subdivision. However, subdivision approval in Western
Australia obviously still relates to particular land and, significantly,
in relation to 'providing sufficient land in a foreshore reserve for [the
site's] population's future enjoyment and use of the coastline' (in terms of
Professor Foley's evidence as to nexus), the lots created by a subdivision
approval (upon registration of the approved diagram or plan of survey of
the subdivision) exist in perpetuity (unless they are the subject of a
subsequent subdivision approval) and, notwithstanding the
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'split planning system' in this State, as the Tribunal has observed,
'subdivision facilitates development [including land use]'.266
297

A subdivision or development approval granted in relation to the
site now facilitates the creation of the residential community on the site
and its continued existence in the future. As Professor Foley said, the
residential community of ultimately 27,000 people on the site 'will create
much of the demand for the district and local beaches' usage'.

298

Thus, a condition of subdivision or development approval in
relation to the site requiring that the coastal foreshore reserve, which is
not vulnerable to coastal processes at the end of the 100-year planning
timeframe under SPP 2.6, is to be ceded to the Crown at the time of the
subdivision or development, fairly and reasonably relates to the
subdivision or development permitted and is not legally unreasonable,
because the coastal foreshore reserve to be ceded is required by, and is
for the benefit of, the community facilitated by the subdivision or
development approval in terms of their enjoyment and use of the
coastline. The condition of subdivision or development approval
requiring the cession of the coastal foreshore reserve, which is not
vulnerable to coastal processes at the end of the 100-year planning
timeframe, fairly and reasonably relates to the subdivision or
development permitted by the approval, and is not legally unreasonable,
even though the initial incoming population on the site, and the
population over the next half-century or longer, will have access to all or
at least some of the currently existing coastal foreshore reserve. This is
because, ultimately, the community on the site, which is facilitated by
the granting of subdivision or development approval now, will require
the coastal foreshore reserve, which is not vulnerable to coastal processes
at the end of the 100-year planning timeframe in the year 2120, for its
use and enjoyment as the coastal foreshore.

299

Furthermore, even during the period before the coastal processes
are realised, the area of the coastal foreshore reserve, which is not
vulnerable to coastal processes at the end of the 100-year planning
timeframe, will be required to provide access for the population of the
site between the developed parts of the site and the coast.

300

A condition of subdivision or development approval of the site
requiring the immediate cession of the coastal foreshore reserve, which
is not vulnerable to coastal processes at the end of the 100-year planning
timeframe, fairly and reasonably relates to the subdivision or

266

WA Developments Pty Ltd and Western Australian Planning Commission [2008] WASAT 260 at [32].
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development permitted, and is not legally unreasonable, also because,
with the exception of the blowout areas (which, as indicated earlier, are
the logical locations for the northern local beach and the district beach at
the end of the 100-year planning timeframe), the area to the west of the
agreed ecological line has ecological values which, on the unanimous
ecological expert evidence presented to the Tribunal, should be
conserved. We accept Mr McMullen's evidence that:267
… [there is] a benefit to the community that will be on this land in terms
of the maintenance [of] environment[al] quality and amenity.
301

In our view, the subdivision and development of the site for
residential and other purposes, which will facilitate the initial incoming
population on the site, creates the need for areas to the west of the agreed
ecological line and to the east of the Rogers line to be ceded to the Crown,
because the incoming population on the site will place additional
pressure on the maintenance of the ecological values of that area and
because that area will provide ecological, visual landscape amenity and
(provided that it is carefully managed by the State or local government,)
recreational values, uses and functions for the benefit of the community
on the site. Doctor Mattiske's evidence underscores the need for public
ownership and management of this area from the earliest stage of
subdivision or development of the site in accordance with the structure
plan, because, as indicated earlier, by reference to a series of aerial
photographs from Landgate, she said that in the early 2000s 'you can see
that the area within the bulge was actually still mostly native vegetation
whereas now it's certainly not the case'.268 Doctor Mattiske gave the
following evidence as to why parts of the bulge appear to have been
degraded since the early 2000s:269
I've been on site quite a few times now and every time I've been there
there has been a four[-]wheel drive going over those dunes, and the aerial
photographic evidence that I've presented in my 9 March … evidence is
reflecting how much all the blowouts have … increased and having seen
the four[-]wheel drives the other day it's very obvious that … they're
certainly encouraging that shift of sand.

302

It appears that, although the bulge is reserved for 'Parks and
Recreation' under the MRS, while it has remained in private ownership
there has been unregulated access to that area by four-wheel drive
vehicles, with adverse environmental consequences. Public ownership
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ts 642, 16 May 2019.
ts 281, 13 May 2019.
269
ts 282, 13 May 2019.
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and management of the bulge and other areas of ecological value
identified by the ecological expert witnesses would certainly assist in
avoiding the degradation that has occurred to the MRS reservation area
on the site while it has been in private ownership.
303

As indicated earlier, the applicants also submit that, on the proper
interpretation and application of cl 5.9 of SPP 2.6, in the circumstances
of this case, modification 19 should not be imposed. While the applicants
acknowledge that one of the purposes of SPP 2.6, stated in cl 2.4, is to
'[provide] public ownership of coastal foreshore reserves', they submit
that SPP 2.6 does not expressly require the immediate cession of future
foreshore reserve, free of cost and without compensation. The applicants
also emphasise the use of the word 'generally' in the second sentence of
cl 5.9(iii) of SPP 2.6 ('Generally this land should be given up free of cost
at the time of development, subdivision or strata subdivision …' 270) and
submit that this 'contemplates a discretion … that needs to be exercised
in accordance with the terms of [the] policy',271 having regard to the facts
and circumstances of each case.

304

The word 'generally' relevantly means 'usually; commonly;
ordinarily'.272 Thus, cl 5.9(iii) of SPP 2.6 provides that usually,
commonly and ordinarily land identified as coastal foreshore reserve in
accordance with cl 5.9 (and Sch One) of SPP 2.6 should be given up free
of cost at the time of development, subdivision or strata subdivision.
As the Commission submits:273
… the word generally suggests that one needs to find a reason to the
contrary, not that one needs to find a reason for having the cession
activate [by] a subdivision approval, but none is given.

305

Having regard to the ordinary meaning of the word 'generally', we
accept this submission. There is no cogent reason, on the evidence before
the Tribunal, as to why the coastal foreshore reserve (required under
modification 24(b)) should not be ceded at the time of subdivision or
development of the site.

306

Of course, as we have said in relation to issue 4, if the SUCZ
(limited and located on coastal nodes 1 and 2 and modified in the manner
set out in these reasons) is incorporated into an applicable local planning
scheme within 10 years of the approval of the structure plan, then those

270

Emphasis added.
ts 903, 6 June 2019.
272
Macquarie Dictionary (6th edition, 2013) page 617.
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distinct and discrete parts of the foreshore would be ceded only once the
trigger event for delayed vesting has occurred. As indicated earlier, part
of our reasoning for the particular trigger event that we consider is
appropriate is to ensure that there is adequate coastal foreshore reserve
in public ownership (at least 40 metres in depth) at all times. As also
indicated earlier, if the SUCZ is incorporated into a local planning
scheme within 10 years, then, once the trigger event occurs, the
landowner must remove all development from the SUCZ and reinstate
that land to its pre-development condition, and cede that land to the
Crown (free of cost and without any payment of compensation by the
Crown). The parts of the SUCZ proposed by the applicants which are
outside coastal nodes 1 and 2 will be required, by modification 24(b), to
be included as coastal foreshore reserve and will be required, by
modification 19, to be ceded free of cost at the time of subdivision or
development.
307

Finally, in relation to this issue, the applicants submit:274
[Clause 5.9(iii) of SPP 2.6] simply refers to 'land to be set aside for public
ownership' for certain purposes, in contrast to clauses 5.9(i) and 5.9(ii)
which refer to the 'future foreshore area'. That is, the land to be set aside
is not necessarily the same as the future foreshore area.

308

274

We do not accept this submission. Clauses 5.9(i) and 5.9(ii) do not
use the expression 'future foreshore area', but rather 'coastal foreshore
reserve'. Although, unlike each of the other sub-clauses in cl 5.9,
cl 5.9(iii) does not use the words 'coastal foreshore reserve', when
cl 5.9(iii) is read in the context of the clause as a whole, it is clear that
the expressions 'land to be set aside for public ownership' in the first
sentence and 'this land' in the second sentence of cl 5.9(iii) refer to the
'coastal foreshore reserve' determined in accordance with the provisions
of cl 5.9 (and Sch One) of SPP 2.6. The clear intent of cl 5.9(iii), as
expressed in its terms, is for both components of coastal foreshore
reserve, namely:
(1)

that which is required to allow for coastal processes
within the 100-year planning timeframe; and

(2)

that which is required to ensure that a coastal foreshore
reserve continues to provide the values, functions and
uses prescribed should the coastal processes be realised
over the planning timeframe,

Outline of applicants' closing submissions dated 4 June 2019 [64].
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are to be 'set aside for public ownership' and '[g]enerally … given
up free of cost at the time of development, subdivision or strata
subdivision'. This planning policy is also reflected in the provisions
of Liveable Neighbourhoods set out at [278] above.
309

There is no cogent reason, on the evidence before the Tribunal, for
the coastal foreshore reserve, as determined under SPP 2.6, not to be
ceded at the time of subdivision or development, in accordance with the
planning policy expressed in SPP 2.6 and Liveable Neighbourhoods.
Furthermore, in light of the nexus that we have referred to, and the clear
terms of the policy framework in SPP 2.6 and Liveable Neighbourhoods,
it is consistent with orderly and proper planning and appropriate for the
coastal foreshore reserve to be ceded by the landowner at the time of
subdivision or development of the site. Consequently, modification 19
should be affirmed.275

Period of approval of proposed structure plan
310

As indicated earlier, the resolution of the Statutory Planning
Committee on 26 April 2016 in relation to the original proposed structure
plan was as follows:276
That the Statutory Planning Committee resolves to:

311

1.

note the North Two Rocks Local Structure Plan is not consistent
with State Planning Policy 2.6 State Coastal Planning Policy;

2.

require that the North Two Rocks Local Structure Plan No. 91,
dated June 2014, be modified in accordance with the schedule of
modifications appended as Attachment 6 before final approval is
given; and

3.

following the completion of the modifications, upon approval of
the structure plan, the approval shall be valid for a period of 10
years.

As also indicated earlier, in addition to seeking '[v]ariation of the
Schedule of Modifications', the applicants seek 'variation of the period
for which approval of the Structure Plan will be valid' in this proceeding.
In particular, the applicants seek approval of the proposed structure plan
for a period of 30 years.

275

However, the new clause number referred to in modification 19 ('Clause 6.6') needs to be changed, because
cl 6.6 relating to the SUCZ is to remain (with the variations we have referred to). We will therefore vary the
new clause number to 'Clause 6.8'.
276
Applicants' amended application and amended grounds of review (Exhibit 7) Appendix 4 pages 5-6
(emphasis added).
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312

Clause 28 of the deemed provisions concerns the duration of
approval of a structure plan. For convenience, we set out cl 28 of the
deemed provisions again here:
(1)

313

The approval of a structure plan has effect for a period of 10 years
commencing on the day on which the Commission approves the
plan, or another period determined by the Commission, unless —
(a)

the Commission earlier revokes its approval; or

(b)

an amendment to the Scheme that covers the area to
which the structure plan relates takes effect in
accordance with section 87 of the Act.

(2)

For the purposes of subclause (1), a structure plan that was
approved before the day referred to in the Planning and
Development (Local Planning Schemes) Regulations 2015
regulation 2(b) (commencement day) is to be taken to have been
approved on commencement day.

(3)

The Commission may extend the period of approval of a structure
plan if there are no changes to the terms of the plan or the
conditions attached to the approval.

(4)

The Commission may revoke its approval of a structure plan if
the Commission considers that the structure plan cannot be
effectively implemented because of a legislative change or a
change in a State planning policy.

The Commission accepts that '[i]n cases where SAT could
"approve" a [structure plan], … the approval would also enable SAT to
vary the approval period [under cl 28(1) of the deemed provisions]'.277
However, the Commission submits that 'no such case presents' in this
proceeding.278 The Commission submits that the Tribunal does not have
power in this proceeding to determine that 'another period' (than the
default 'period of 10 years') should be the duration of approval of the
proposed structure plan:279
… for three related reasons: (1) the occasion for a decision as to the
period of approval has not arisen; (2) the Commission has not made a
decision as to the period of approval; and (3) when the occasion does
arise, it is not within the criteria for a reviewable decision.

314

As indicated earlier, the Commission has accepted that its decision
to require the applicants to modify the original proposed structure plan

277

Respondent's closing address [251].
Respondent's closing address [251].
279
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in the manner specified by the Commission and resubmit the modified
structure plan to the Commission for approval (under cl 22(1)(b) of the
deemed provisions) was, in effect, a decision 'not to approve the structure
plan', thereby conferring a right of review (under cl 25 of the deemed
provisions). The Commission submits, correctly, that its decision made
on 26 April 2016 was not a decision to 'approve the structure plan' (under
cl 22(1)(a) of the deemed provisions). The Commission submits that the
third part of the resolution of the Statutory Planning Committee made on
26 April 2016 'amounts to no more than an intimation that, as presently
advised, the approval period would remain at 10 years if [the original
proposed structure plan], [m]odified as required, becomes approved'.280
Furthermore, the Commission submits that, because many of the
modifications it required are unchallenged by the applicants, but have
not yet been made to the proposed structure plan, the requirement to
resubmit the proposed structure plan to the Commission is unchallenged
by the applicants, and new modifications are sought by the applicants in
this proceeding, '[i]t is not open to SAT to "approve" [the proposed
structure plan]' and, consequently, SAT 'also has no opportunity to vary
the approval period'.281
315

The applicants submit that the Tribunal 'has the power to review the
[Commission's] decision not to approve [the proposed structure plan]'
and '[w]ith that power, the Tribunal has the power and discretions
standing in the shoes of the [Commission]', including 'the power to
approve [the proposed structure plan], and to approve it for 10 years or
another period as determined by the Commission under clause 28 of the
Deemed Provisions, or to require modifications'.282 The applicants refer
to the Tribunal's powers under s 29(1) and s 29(3) of the SAT Act in
support of this submission. Section 29(1) and s 29(3) of the SAT Act
state as follows:
(1)

The Tribunal has, when dealing with a matter in the exercise of
its review jurisdiction, functions and discretions corresponding to
those exercisable by the decision-maker in making the reviewable
decision.

…
(3)

The Tribunal may —
(a)

affirm the decision that is being reviewed; or

280

Respondent's closing address [253].
Respondent's closing address [249] and [250].
282
Outline of applicants' closing submissions dated 4 June 2019 [222].
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(b)

vary the decision that is being reviewed; or

(c)

set aside the decision that is being reviewed and —
(i)

substitute its own decision; or

(ii)

send the matter back to the decision-maker for
reconsideration in accordance with any
directions or recommendations that the
Tribunal considers appropriate,

and, in any case, may make any order the Tribunal considers
appropriate.
316

In our view, s 29(5) and s 29(6) of the SAT Act, concerning the
effect of the Tribunal's decision upon review, and the Tribunal's power
under s 73 of the SAT Act to make 'any ancillary order or direction the
Tribunal considers appropriate for achieving the purpose for which it
may exercise the primary power' are also relevant. Section 29(5) and
s 29(6) of the SAT Act states as follows:
(5)

(6)

317

The decision-maker's decision as affirmed or varied by the
Tribunal or a decision that the Tribunal substitutes for the
decision maker's decision —
(a)

is to be regarded as, and given effect as, a decision of the
decision-maker; and

(b)

unless the enabling Act states otherwise or the Tribunal
orders otherwise, is to be regarded as having effect, or
having had effect, from the time when the decision
reviewed would have, or would have had, effect.

Without limiting subsection (5)(a), the decision-maker has power
to do anything necessary to implement the Tribunal's decision.

Section 73 of the SAT Act states as follows:
(1)

A power of the Tribunal to make an order or give a direction (the
primary power) includes the power to make the order subject to
conditions and the power to make any ancillary order or direction
the Tribunal considers appropriate for achieving the purpose for
which it may exercise the primary power.

(2)

An ancillary order may provide for a decision of the Tribunal in
relation to a reviewable decision to be implemented by a person
who is not the original decision-maker whether or not that person
is a party to the proceeding.
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318

As indicated earlier, although the Commission accepts, correctly,
that '[i]n cases where SAT could "approve" a [structure plan], … the
approval would also enable SAT to vary the approval period [under
cl 28(1) of the deemed provisions]', it submits that 'no such case presents'
in this proceeding.283 However, under s 29(1) of the SAT Act, the
Tribunal has 'functions and discretions corresponding to those
exercisable by the [Commission] in making the reviewable decision' and,
under s 29(3) of the SAT Act, the Tribunal may, among other things:
set aside the decision that is being reviewed and –
(i)

substitute its own decision; or

(ii)

send the matter back to the decision-maker for reconsideration in
accordance with any directions or recommendations that the
Tribunal considers appropriate,

and, in any case, may make any order the Tribunal considers appropriate.
319

When the Commission made the reviewable decision in this case, it
had power, under cl 22(1)(a) of the deemed provisions, to 'approve the
structure plan' and, had it done so, it had power, under cl 28(1) of the
deemed provisions, to determine that 'another period' (than the default
'period of 10 years') is to be the duration of approval of the structure plan.
Although, as a matter of fact, it is not open to the Tribunal in this
proceeding to 'approve the structure plan', under cl 22(1)(a) of the
deemed provisions, because many of the modifications required by the
Commission, which are unchallenged, have not yet been made, and
because the Tribunal has determined not to vary the Commission's
decision in relation to modifications 19 and 29 and has determined to
vary the terms of modifications 18, 24, 25 and 26, as a matter of law, the
Tribunal has power in this proceeding to set aside the reviewable
decision and to 'approve the structure plan', under cl 22(1)(a) of the
deemed provisions. In our view, it is, therefore, within power for the
Tribunal to consider the issue of whether, had it 'approve[d] the structure
plan', under cl 22(1)(a) of the deemed provisions, it would have
determined that 'another period' (than the default 'period of 10 years') is
appropriate as the duration of approval of the proposed structure plan.

320

Furthermore, as a matter of law, the Tribunal has power in this
proceeding to set aside the reviewable decision and send the matter back
to the Commission for reconsideration in accordance with a direction or
recommendation that the proposed structure plan is to be approved

283
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(whether after the making of specified modifications by the applicants or
otherwise). The Tribunal, therefore, has power in this proceeding to
consider and determine whether 'another period' (than the default 'period
of 10 years') is appropriate as the duration of approval the proposed
structure plan, under cl 28(1) of the deemed provisions.
321

In addition, the Tribunal has power, under the concluding words of
s 29(3) of the SAT Act, 'in any case, [to] make any order the Tribunal
considers appropriate' and, under s 73(1) of the SAT Act, 'to make any
ancillary order or direction the Tribunal considers appropriate for
achieving the purpose for which it may exercise the primary power'.
Furthermore, under s 29(5) of the SAT Act, the Tribunal's decision is to
be 'given effect as' a decision of the Commission and, under s 29(6) of
the SAT Act, the Commission has 'power to do anything necessary to
implement the Tribunal's decision'. These provisions enable the Tribunal
to determine this proceeding by requiring the applicants to modify the
proposed structure plan in accordance with the schedule of modifications
required by the Commission, with variations to the schedule of
modifications specified by the Tribunal, and resubmit the proposed
structure plan, modified in this manner, to the Commission for approval
for a specified period, other than the default period of 10 years, which
the Tribunal considers to be appropriate.

322

Alternatively, the Commission submits that a period of approval
beyond 10 years would not be the correct and preferable decision, having
regard to the planning evidence and the power of the Commission to
'extend the period of approval of a structure plan if there are no changes
to the terms of the plan or the conditions attached to the approval', under
cl 28(3) of the deemed provisions. In contrast, the applicants submit, on
the basis of Mr Leckey's evidence, that the correct and preferable
decision is for the proposed structure plan, once modified and
resubmitted to the Commission, to be approved for 30 years.

323

The town planning expert witnesses summarised their respective
opinions in their joint statement as follows:284
•

284

Mr Leckey considers that because of the size, scale and likely
protracted development timeframes for the site, a greater approval
term is warranted. By virtue of the size of the structure plan area,
external investment potentially involving multiple parties is likely
to be required. As such, a longer approval term is considered
appropriate to provide the planning certainty required for future
investment. Mr Leckey is of the view that a timeframe of 30 years

Joint statement of the planning experts dated 13 June 2018 (Exhibit 39) [21].
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is more suitable for the duration of approval of the proposed LSP,
and is consistent with development approval timeframes for land
uses within the foreshore as set out in SPP 2.6 (Schedule 1,
section 7.1);

324

•

Mr Bassett considers that the period of 10 years is appropriate
having regard to the risk factors relating to coastal subdivision;

•

Professor Foley and Mr McMullen consider that because many
planning and development issues can arise during subdivision and
development of the locality including the subject land, and
planning circumstances, particularly in a coastal environment
change over time, a duration of 10 years is appropriate for any
approval of the proposed [structure plan].

In his oral evidence, Mr Leckey emphasised the 'sheer size of the
structure plan at 834 hectares, some 11,000 dwellings',285 which is
'greater in area than most district structure plans, and is the largest local
structure plan in Western Australia that I am aware of in terms of both
area and dwelling yield'.286 In his oral evidence, Mr Leckey gave, as a
further reason for his opinion that a 30-year approval is appropriate,
the following evidence:287
Second to that is - the only other thing was we have three activity centres
within the structure plan area, all of which require an activity centre plan
to be prepared. Those activity centre plans are essentially mini-structure
plans. They're subject to a very similar process in terms of their content,
preparation, approval process, etcetera. They also have a 10 year validity
period once approved. It's likely, in my experience, that the activity
centre [plans] won't be prepared until some form of suburban
development - residential development in the area has quite substantially
progressed.
Certainly, that has been my experience in other projects, that they need a
critical mass of population before they attempt to - before the developer
would attempt to launch a centre. So I can't speak as to when that might
be. But the longer approval period for the overarching structure plan
would allow more time to go ahead and prepare these separate activity
centre plans.

325

Mr Bassett, Professor Foley and Mr McMullen each gave evidence
in cross-examination that they are not aware of any local structure plan
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in Western Australia which is commensurate or larger than the proposed
structure plan in terms of the number of residential lots.288
326

Mr Leckey also expanded on his written evidence in relation to this
issue under cross-examination as follows:289
So first of all, the [S]tate [P]lanning [P]olicy 2.6 allows development
within the foreshores to be approved for a 30 year approval under
[S]chedule 1, clause 7, variations. The [S]pecial [U]se [(Coastal)] zone,
as it stands, has a maximum development approval period of 30 years for
use or development under the framework provided by the special use
coastal zone. And the [30] year period, in my view, would be a long
enough period to allow further monitoring - meaningful monitoring - of
the coastal processes to occur.

327

However, the '30 year approval under [S]chedule 1, clause 7,
variations' referred to by Mr Leckey in this passage and in his written
evidence in fact relates only to public recreation facilities with finite
lifespan, under cl 7.1 of Sch One of SPP 2.6, and does not 'allow' such
development 'to be approved for a 30 year approval', but rather restricts
the variation for public recreation facilitates with finite lifespan to such
development 'with an expected useful lifespan of less than 30 years for
public recreation purposes'.290 The reference by Mr Leckey in this
passage to the 'maximum development approval period of 30 years' in
the SUCZ is a reference to a construct of his and the applicants' own
making. Furthermore, and in any case, there would never be a complete
correlation between the periods of development approvals, of which
there may be many in the SUCZ, and the duration of the structure plan,
and, whether the structure plan is for 10 years or longer, the duration of
a development approval would continue for the period specified in the
approval, subject to the applicable local planning scheme. Finally, in
relation to the '[30] year period … to allow further … meaningful
monitoring … of the coastal processes to occur', as Mr Leckey conceded
in cross-examination, 'the monitoring will be going on almost
continuously' and 'there's nothing magic about 30 years for the review,
because the reviews will be ongoing'.291

328

In their oral evidence, Professor Foley, Mr McMullen and
Mr Bassett maintained their opinions that there should not be another

288

ts 690, 17 May 2019.
ts 679, 17 May 2019.
290
Respondent's section 24 bundle (Exhibit 11.1) tab 15 page 839.
291
ts 682, 17 May 2019.
289
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period for the duration of the approval of the proposed structure plan than
the default period. Professor Foley gave the following evidence:292
I don't see any reason why you would need to extend it beyond the
10 years design to - because planning policies tend to change and
therefore, there's - they can be reviewed after that period. Development
approvals have a limit on them. Substantial (indistinct) two years
normally. Subdivision approvals are limited to four years. Local
planning schemes are supposed to be reviewed after five years. Local
planning strategies take a 10 to 15 year review, generally. They cover a
whole local government area.
329

Professor Foley also referred to the Commission's power to extend
the approval of a structure plan under cl 28(3) of the deemed provisions
and said:293
… if they presented the same thing again, then it should be fairly easy to
get it approved, because the policies haven't changed and there's no
change to the terms or conditions; it just gets extended another 10 years.

330

Mr McMullen agreed with Professor Foley's evidence and added:294
The context of the planning instruments and especially the local planning
scheme to be required to be subject to regular periodic review and that's
about five years that that ought to occur in. And I don't think it's a
sensible proposition for a local structure plan within the context of a local
planning scheme and other relevant planning instruments to be outlived
by those instruments. …

331

In our view, it is appropriate for the proposed structure plan, once
modified in accordance with the schedule of modifications referred to in
the Commission's decision, with the variations to the schedule made by
the Tribunal, and resubmitted in this manner to the Commission, to be
approved for a period of 15 years, in the circumstances of this case.
We consider that 'another period' (than the default 'period of 10 years')
should be the duration of approval under cl 28(1) of the deemed
provisions for the following three reasons when taken together.

332

First, the proposed structure plan is uniquely large in area and lot
yield for a local structure plan in Western Australia.

333

Secondly, as Mr Leckey said, it will be necessary to prepare, submit
and obtain approval by the Commission for separate activity centre plans

292

ts 671, 17 May 2019.
ts 672, 17 May 2019.
294
ts 673, 17 May 2019. We note that although Div 5 of Pt 5 of the PD Act provides for a review of a local
planning scheme every five years, DPS 2 was gazetted on 6 July 2001, some 18 years ago.
293
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(under Pt 5 of the deemed provisions) in relation to each of the Secondary
Centre B, District Centre F and Coastal Centre R, which Mr Leckey
described as 'essentially mini-structure plans'.295
334

Thirdly, as indicated earlier, we consider that, in order for the SUCZ
to be given effect, the zone, cl 6.6 (other than cl 6.6.1A a), b) and c)) and
any further provisions necessary to give effect to the zone and cl 6.6 are
incorporated into an applicable local planning scheme within 10 years
after the approval of the proposed structure plan by the Commission.
In the unusual circumstances of this case, in which such an SUCZ is
approved in the local structure plan, but may only operate if the relevant
provisions are incorporated into an applicable local planning scheme
within 10 years, the approval of the proposed structure plan should be for
a period in excess of the 10 years. This means that, if the zone and the
relevant provisions are not incorporated into an applicable local planning
scheme within 10 years of the approval of the proposed structure plan by
the Commission, then, under cl 6.6.1A, the area within the SUCZ
(located on coastal nodes 1 and 2) is designated as 'coastal foreshore
reserve' and is not subject to any zoning under the structure plan and that
land must be ceded to the Crown (free of cost and without any payment
of compensation by the Crown) at the time of subdivision or
development of any land within the structure plan boundary. It is
appropriate for that provision to operate for a period of time under the
approval of the proposed structure plan, if a local planning scheme does
not incorporate the zone and the relevant provisions within 10 years.

335

However, we do not consider that approval of the proposed
structure plan for any period in excess of 15 years is appropriate, in the
circumstances of this case, because, as Professor Foley said, 'planning
policies tend to change'296 and, in particular, as Mr Bassett said, 'the
planning instruments and information applicable to the [proposed
structure plan] area may change, including with regard to risk'.297 Indeed,
the history of coastal planning for the site underscores Professor Foley's
and Mr Bassett's evidence in this regard. Although the existing coastal
foreshore reserve was ceded by the applicants' predecessor in title only a
little over two decades ago, on the basis of an MRS amendment five years
earlier, the Rogers line and the agreed facts in relation to it indicate that
the climate science and planning policies on which the existing coastal
foreshore reserve adjoining the site was based are now out-dated. In such
circumstances, it is particularly important to enable the strategic planning

295
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for the site to be reviewed by the Commission within a period of no more
than 15 years after approval of the proposed structure plan.
336

Mr Leckey gave the following evidence in cross-examination in
relation to this aspect:298
PETTIT, MR: Doesn't it mean, for example, that on the one hand that
if there's a 10 year period of approval, that an extension of the 10 years
at 10 years - sorry, a further approval period at 10 years can take account
of changes in risk of erosion, policy changes and so on. But on the other
hand, a 30 year approval period takes away the ability to adjust the
structure plan for variations in policy and risk over the 10 year period?
WITNESS, LECKEY: If there were a substantial shift in either coastal
processes or coastal policy during that 30 year period, the discretion
would lie with the [C]ommission to be able to amend their (indistinct)
scheme accordingly. And they also have the discretion to revoke the
structure plan if such a need arose. And that's 28(4) of the [deemed]
provisions.

337

However, cl 28(4) of the deemed provisions, to which Mr Leckey
referred in this passage, is (understandably) very restrictive of the
Commission's power to revoke its approval of a structure plan under
cl 28(1)(a) of the deemed provisions. Clause 28(4) of the deemed
provisions only allows the Commission to revoke its approval of a
structure plan 'if the Commission considers that the structure plan cannot
be effectively implemented because of a legislative change or a change
in a State planning policy'. Contrary to Mr Leckey's evidence, cl 28(1)(a)
of the deemed provisions (in light of cl 28(4) of the deemed provisions)
does not allow the Commission 'to adjust the structure plan for variations
in policy and risk over the 10 year period', even if there were
'a substantial shift in either coastal processes or coastal policy', but only
applies in an (extreme) case where 'the structure plan cannot be
effectively implemented', because of changes in legislation or in a State
planning policy. Clause 28(1)(a) and cl 28(4) of the deemed provisions
do not warrant a longer period than 15 years for the duration of approval,
in the circumstances of this case.

Conclusion
338

298

The 'correct and preferable decision', under s 27(2) of the SAT Act,
is that the application for review should be allowed in part.

ts 685-686, 17 May 2019.
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339

We have determined that the proposed structure plan is incompetent
and incapable of approval insofar as it shows the north-eastern part of
the bulge as zoned 'Centre' and 'Residential' and that this part of the
proposed structure plan cannot be approved. Furthermore, we are not
satisfied that the 'land swap' proposed by the applicants of 'Future MRS
Foreshore Reserve A' in the south-western corner of the site for the
north-eastern part of the bulge is appropriate.

340

We have determined that the proposed structure plan is not
appropriate in terms of the location and size of coastal foreshore reserve.
Other than two distinct and discrete parts of the SUCZ, located on coastal
node 1 (which adjoins Blowout 1) and coastal node 2 (which adjoins
Blowout 3), the portion of the site that is seaward of the Rogers line
should be designated as 'coastal foreshore reserve', because it is required
to allow for coastal processes. In addition, in our view, the proposed
structure plan is significantly inadequate in terms of the provision of
coastal foreshore reserve which is not vulnerable to coastal processes
over the 100-year planning timeframe. The proposed coastal foreshore
reserve does not adequately provide 'the values, functions and uses
prescribed should the coastal processes be realised over the planning
timeframe' (cl 1 of Sch One of SPP 2.6), in particular, biodiversity and
ecosystem integrity (ecological), visual landscape amenity and public
access and recreational values, uses and functions which are relevant and
appropriate in the circumstances of this case.

341

We have also determined that the structure plan should provide for
the transfer of coastal foreshore reserve into public ownership at the time
of subdivision or development, because a condition of subdivision or
development approval of the site requiring the cession of the area
designated under the structure plan as coastal foreshore reserve (free of
cost and without the payment of compensation by the Crown) would
have requisite nexus to the subdivision or development and would not be
legally unreasonable and, having regard to the clear terms of the planning
policy framework in SPP 2.6 and Liveable Neighbourhoods, such a
condition would be consistent with orderly and proper planning and
appropriate.

342

As indicated earlier, the applicants contest modifications 18, 19, 24,
25, 26 and 29 required by the Commission. It follows from our
determinations summarised in the preceding paragraphs that
modifications 19 (requiring the coastal foreshore reserve to be ceded free
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of cost at the time of subdivision or development), 299 24 (concerning
modifications to the structure plan map, including to show
'an appropriate coastal foreshore reserve inclusive of the allowance for
coastal physical processes and land not vulnerable to coastal processes
at the end of the planning timeframe'),300 and 25301 and 29 (concerning
the need to make consequential amendments to the proposed structure
plan) should be affirmed.
343

We have determined that the SUCZ, as proposed by the applicants,
is not appropriate, because it would essentially 'privatise' a substantial
portion of what SPP 2.6 clearly contemplates should generally be public
land, and because the ecological expert evidence indicates that the
development of most of the SUCZ would have an adverse environmental
impact by inhibiting the natural progression and maintenance of
vegetation quality as the coast erodes. However, we have also
determined that a variation of the SUCZ, limited and located as two
distinct and discrete coastal nodes, and modified in the manner set out in
these reasons, would be generally consistent with SPP 2.6 and
appropriate. We also determined that the SUCZ and the provisions of
the structure plan in relation to it should not commence unless and until
the zone and the provisions, including the requirement for delayed
vesting of the land, and any further provisions necessary to give effect to
the zone, are incorporated into an applicable local planning scheme, and
that if this does not occur within 10 years after approval of the structure
plan by the Commission, then the land in the zone is designated as
'coastal foreshore reserve'. As a consequence, the text of modification
18 (requiring that cl 6.6, relating to the SUCZ, be deleted) and the related
par (c) and par (g)(ii) of modification 24 should be deleted.

344

We set out at [248]-[257] above amendments to cl 6.6 that we
consider are required to ensure that the varied SUCZ (including delayed
vesting) is both workable and (subject to [264]-[267] above)
enforceable.302 We consider that the amendments to cl 6.6 should be
required to be made by replacing the text of modification 18. However,
given that the parties have not had the opportunity to consider and make
submissions in relation to the form and expression of our foreshadowed
replacement of modification 18, it is appropriate that we defer making

299

However, the new clause number referred to in modification 19 ('Clause 6.6') needs to be changed, because
cl 6.6 relating to the SUCZ is to remain (with the variations we have referred to). We will therefore vary the
new clause number to 'Clause 6.8'.
300
Other than par (c) and par (g)(ii) concerning the SUCZ.
301
Other than the reference to the SUCZ.
302
ts 626, 16 May 2019.
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final orders in this matter until we have given the parties an opportunity
to make submissions in relation to the form and expression of our
foreshadowed modification and we have considered any such
submissions.
345

Modifications 24 and 25 should be varied to reflect our decision in
relation to the SUCZ and, in relation to par (d) of modification 24,
to delete the words 'to the east of the accepted "coastal processes
allowance"', because those words are misleading. Insofar as the
variations to modification 24 are associated with the form and expression
that we have foreshadowed in relation to modification 18, it is
appropriate to defer making final orders until the parties have had an
opportunity to make submissions in relation to the form and expression
of modification 18 and we have considered any such submissions.

346

It is the joint position of the parties that modification 26 (concerning
the Public Open Space Schedule) should be deleted and replaced with
the applicants' proposed modification 26A. Proposed modification 26A
requires the Public Open Space Schedules and associated text and figures
in the proposed structure plan to be provided in the pro forma set out in
Liveable Neighbourhoods and updated to reflect the public open space
areas as depicted on the proposed structure plan. We agree with the joint
position of the parties, but consider that, for clarity, the modification
should refer to the 'Modified Local Structure Plan Map reflecting the
modifications in the schedule of modifications'.

347

We have also determined that the Tribunal has power to require the
applicants to modify the proposed structure plan and resubmit it,
modified in that form, to the Commission for approval for a specified
period, other than the default period of 10 years, which the Tribunal
considers to be appropriate. We have determined that, in the
circumstances of this case, it is appropriate for the proposed structure
plan to be approved for a period of 15 years, rather than for the default
period of 10 years, but not for a period of 30 years as sought by the
applicants.

348

Finally, we note that, although not challenged in this review, there
is a discrepancy between modifications 11 and 12. Modification 11
requires 'all reference to "Residential Density Code Plan" to be replaced
with "Density Plan"'. However, modification 12 requires the substitution
of cl 6.2.3 in terms which include reference to the 'Residential Density
Code Plan'. In order to ensure consistency in expression, the words
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'Residential Density Code Plan' in modification 12 should be replaced
with 'Density Plan'.
349

For the reasons we have given earlier, subject to the parties'
submissions as to the form and expression of modification 18 and of
associated variations to modification 24, we foreshadow the following
final orders:
1.

The application for review is allowed in part.

2.

The decision made by the Western Australian Planning
Commission (Commission) on 26 April 2016, not to
approve North Two Rocks Local Structure Plan No. 91
(LSP 91) and to require LSP 91 to be modified in
accordance with the schedule of modifications in
Attachment 6 of the report to the Statutory Planning
Committee (schedule of modifications) and be
resubmitted with those modifications to the
Commission for approval for a period of 10 years, is set
aside and a decision is substituted requiring the
applicants to modify LSP 91 in the manner specified in
the schedule of modifications with the following
variations to the schedule of modifications and resubmit
LSP 91 modified in this manner to the Commission for
approval for a period of 15 years:
(a)

Modification 12 is varied by deleting the
reference to 'Residential Density Code Plan' and
replacing it with a reference to 'Density Plan';

(b)

The text of modification 18 is deleted and
replaced with the following:
'Clause 6.6 relating to the 'Special Use (Coastal)
Zone' is to be amended as follows:
(a)

Insert the following clause prior to
cl 6.6.1:
6.6.1A Requirement for Special Use
(Coastal) Zone to be Given Effect by
Local Planning Scheme
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a)

The Special Use (Coastal) Zone
and clause 6.6 (other than clause
6.6.1A a), b) and c)) have no
effect unless and until the zone
and clause 6.6 (other than clause
6.6.1A a), b) and c)) and any
further provisions necessary to
give effect to the zone and clause
6.6 are incorporated into an
applicable local planning scheme
within 10 years after the approval
of this Structure Plan by the
Western Australian Planning
Commission.

b)

The local planning scheme
referred to in paragraph a) of this
clause may:

c)

i)

include any part of any
adjoining unvegetated area,
which under the Structure
Plan is designated as
'coastal foreshore reserve',
in the Special Use (Coastal
Zone); and

ii)

add any discretionary land
use considered appropriate
for the Special Use
(Coastal) Zone to the list of
discretionary land uses in
clause 6.6.3 b), subject to
clause 6.6.3 c) ii).

If the Special Use (Coastal) Zone
and clause 6.6 (other than clause
6.6.1A a), b) and c)) and any
further provisions necessary to
give effect to the zone and clause
6.6 are not incorporated into an
applicable local planning scheme
within 10 years after the approval
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of this Structure Plan by the
Western Australian Planning
Commission, then the land in the
Special Use (Coastal) Zone is
designated as 'coastal foreshore
reserve' and is not subject to any
zoning under this Structure Plan,
and the landowner must cede that
land to the Crown (free of cost
and without any payment of
compensation by the Crown) at
the time of subdivision or
development of any land within
the Structure Plan boundary.';
(b)

Delete the text of cl 6.6.1 and replace
with the following:
'The objectives of the Special Use
(Coastal) Zone are to:
a)

recognise the two distinct and
discrete parts of the Physical
Processes Setback, pursuant to
State Planning Policy 2.6 - State
Coastal Planning Policy, within
the Structure Plan boundary
which adjoin the unvegetated
areas identified as 'Blowout 1'
and 'Blowout 3', shown on
Conferral Figure 2.2 and
Conferral
Figure
2.3
(respectively) in Joint Statement
2 of the Environmental Experts
dated 15 March 2019 (Exhibit 29
in State Administrative Tribunal
proceedings DR 188 of 2016)
(land);

b)

put
in
place
suitable
development controls that allow
for the land to be used until the
most landward part of the
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Horizontal Shoreline Datum is
within 40 metres of the most
seaward part of the land;
c)

recognise the constraints in terms
of use and the need to minimise
risk; and

d)

require the owner of the land to
cede the land to the Crown (free
of cost and without any payment
of compensation by the Crown)
when the most landward part of
the Horizontal Shoreline Datum
is within 40 metres of the most
seaward part of any of the land in
the zone.';

(c)

In cl 6.6.2 a) correct the spelling of
'Foreshore' in the third bullet point and
capitalise 'Use' in the fourth bullet point;

(d)

Delete the text of cl 6.6.2 b) and replace
with the following:
'The Special Use (Coastal) Zone is to
comprise a single lot and is not to be
further subdivided.';

(e)

Delete the words 'Subject to clause 6.6.3
d),' and capitalise 'All' in cl 6.6.3 b).

(f)

Delete the text of cl 6.6.3 c) and replace
with the following:
'In addition to having regard to the
matters contained in cl 67 of the deemed
provisions, the City shall only exercise
its discretion to grant development
approval where is satisfied that:
(i)

any buildings proposed are
readily capable of removal and
relocation; and
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(ii)

the development falls within one
of the possible variations in
clause 7 of Schedule One to State
Planning Policy No. 2.6 - State
Coastal Planning Policy.';

(g)

Delete cl 6.6.3 d) and e);

(h)

Delete the text of cl 6.6.5 a) and replace
with the following:
'Any approval granted pursuant to clause
6.6.3 shall be limited to a period of not
more than 30 years from the date of
approval, at which point the approval
will lapse and the development shall be
removed and the land rehabilitated to its
pre-development condition by the
landowner at its cost.';

(i)

Delete the text of cl 6.6.5 d) and replace
with the following:
'There is no limit to the number of
extensions that the City may grant,
subject to the satisfaction of b) above and
compliance with the requirement that,
unless a further extension is granted, at
the end of the term of approval the
development shall be removed and the
land rehabilitated to its pre-development
condition by the landowner at its cost.';

(j)

Add cl 6.6.5 e) as follows:
Any approval granted pursuant to clause
6.6.3 shall cease to have effect and the
development shall be removed and the
land rehabilitated to its pre-development
condition by the landowner at its cost
when the most landward part of the
Horizontal Shoreline Datum is within 40
metres of the most seaward part of any
of the land in the zone.';
Page 163

[2019] WASAT 59
(k)

Delete the heading and text of cl 6.6.6
and replace with the following:
'6.6.6 Requirement for Delayed Vesting
(Without Compensation) of Special Use
(Coastal) Zone
The owner of the land in the Special Use
(Coastal) Zone must cede that land to the
Crown (free of cost and without any
payment of compensation by the Crown)
when the most landward part of the
Horizontal Shoreline Datum is within 40
metres of the most seaward part of any
of the land in the zone.'; and

(l)

Add the following cl 6.6.7:
'6.6.7 Requirement for Report from
Coastal Engineer as to Distance Between
the Horizontal Shoreline Datum and
Land in the Zone
The owner of the land in the Special Use
(Coastal) Zone must provide a report
from a Coastal Engineer nominated or
approved by the City of Wanneroo to the
City of Wanneroo indicating the distance
between the most landward part of the
Horizontal Shoreline Datum and the
most seaward part of any of the land in
the zone:
(a)

whenever development approval
or an extension of a development
approval in relation to land in the
zone is sought; and

(b)

in addition, at least once every
five years, or more frequently if
requested by the City of
Wanneroo';
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(c)

Modification 19 is varied by deleting the
reference to 'Clause 6.6' and replacing it with a
reference to 'Clause 6.8';

(d)

Modification 24 is varied as follows:
(i)

The introductory paragraph is deleted
and replaced with the following:
'Plan A Structure Plan Map being
replaced with 'North Two Rocks Local
Structure Plan' dated 10 September 2018
and further modified as follows:';

(ii)

The text of paragraph (b) is deleted and
replaced with the following:
'Provide for an appropriate coastal
foreshore reserve inclusive of an
allowance for coastal physical processes
and land not vulnerable to coastal
processes as the end of the 100-year
planning timeframe, in accordance with
State Planning Policy 2.6 - State Costal
Planning Policy and associated
Guidelines, excluding the Special Use
(Coastal) zone referred to in paragraph
(c) of this modification, to the
satisfaction of the WAPC.';

(iii)

The text of paragraph (c) is deleted and
replaced with the following:
'Amend the 'North Two Rocks Local
Structure Plan' dated 10 September 2018
to show:
(i)

the Special Use (Coastal) zone as
comprising only the two distinct
and discrete parts of that zone
shown on 'North Two Rocks
Local Structure Plan' dated 10
September 2018 which adjoin
the unvegetated areas identified
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as 'Blowout 1' (Blowout 1) and
'Blowout 3' (Blowout 3) shown
on Conferral Figure 2.2 and
Conferral
Figure
2.3
(respectively) in Joint Statement
2 of the Environmental Experts
dated 15 March 2019 (Exhibit 29
in State Administrative Tribunal
proceedings DR 188 of 2016);
and
(ii)

(iv)

the parts of the Special Use
(Coastal) zone shown on the
'North Two Rocks Local
Structure
Plan'
dated
10 September 2018 which do not
adjoin Blowout 1 and Blowout 3
as 'coastal foreshore reserve'.';

The text of paragraph (d) is deleted and
replaced with the following:
'Clearly depict a continuous 'indicative
coastal road' along the entire foreshore
interface of the LSP area.'; and

(v)

Paragraph (g)(ii) is deleted;

(e)

Modification 25 is varied by deleting the words
'Remove all references to the 'Special Use'
zone.'; and

(f)

The text of modification 26 is deleted and
replaced with the following:
'POS Schedules and associated text and figures
in Part One and Part Two to be provided in the
proforma in Liveable Neighbourhoods 2009 and
updated to reflect the POS areas as depicted in
the Modified Local Structure Plan Map
reflecting the modifications in the schedule of
modifications.'
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Orders
350

We make the following orders:
1.

The matter is listed to hear any submissions the parties
wish to make in relation to the form and expression of
foreshadowed varied modification 18 at 10.00 am on
29 August 2019.

2.

If either party does not wish to make any submissions it
is to advise the Tribunal and the other party in writing
by 26 August 2019.

I certify that the preceding paragraph(s) comprise the reasons for decision of
the State Administrative Tribunal.
MF
Associate to the Honourable Judge Parry
5 AUGUST 2019
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